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Y copasgi «Pyciaan AkoBeHKO IPOTH Y KpaiHU»
€Bponelichkuii ¢y 3 npas jroauan (I1°sTa cexiisy), 3acijaroyu nauaToro,
JI0 CKJIaJTy SIKOT YBIHIILIH:
Mapk Butirep (Mark Villiger), Ionosa,
Amnrenika Hyccbeprep (Angelika Nuf3berger),
Bouitesin M. ynandiu (Bostjian M. Zupancic),
I'anna FOxkieceka (Ganna Yudkivska),
Bincent A. Jle T'aerano (Vincent A. De Gaetano),
Awnnpe Ilotouskuii (André Potocki),
Anem Iletixan (Ales Pejchal), cyooi,
ta Minan bnamko (Milan Blasko), 3acmynuux Cexpemaps cexyii,
miciist 00roBOpeHHs 3a 3a4ynHeHuMU 1BepuMa 21 kBitas 2015 poky
MIOCTaHOBJISIE TAKe PIIICHHS, 10 OYJIO YXBaJICHO Y TOU JICHB:

TPOLIEYPA

1. CopaBy Oyno posmouato 3a 3asBoio (Ne 5425/11), sxy 17 ciuns
2011 poky nonas no Cyny npotu Ykpainu Ha migcrasi ctarti 34 Konsenuii
PO 3aXKCT IPaB JIIOJUHU 1 OCHOBOIOJIOKHUX cB0OO (mam — KoHBeHIis)
rpoMaassHuH YKpainu, naH Pycman AmnatoniiioBuu SkoBeHKO (nmami —
3asIBHUK).

2. Iatepecu 3asBHMKA TipencTaBisiB maH JleBunpkuii O.B., ropucr, skuit
npaktukye y M. KuiB. Ypsg Ykpainu (mami — Ypsijg) npeactaBisiB HOTO
YnoBHOBaXkeHU, Ha TOM yac — nad Hazap Kynbunibkuid.

3. 3asgBHUK CKapXMBCS Ha HE3aKOHHICTh TPUMAaHHSI HOTO IIiJl BAPTOIO Ta
MOpYILIEHHSI TpaBa Ha TMOJAHHA amelsAliiHOT CKapru y KpUMIHAIHHOMY
MIPOBA/KECHHI.

4. 12 rpynus 2012 poky npo 3asBy OyJ10 MOBiIOMIIEHO YpsI.

OAKTU

I. ObCTABUHU CITPABU

5. 3asBHuk HapomuBcs y 1979 pomi ta mpoxkuBae y c. KopomiBka
KuiBcbkoi o6acTi.

6. 12 numas 2010 poky binonepkiBchbKuil MicbKpalOHHUE cyn (mami —
BinonepkiBchKuii Cya) BU3HAB 3asiBHWKAa BUHHUM Yy 3aBIaHHI 12 Oepe3Hs
2006 poKy TSKKHUX TUIECHUX yHIKomkeHb maHy H. Xoua 3a meil 3mounn
Oyno nepeadayeHo MOKapaHHS Y BUIVIAI 1MO30aBJIEHHS BOJI CTPOKOM Bij
II’SITU 10 BOCBMH POKIiB, CYJl BUPIIIMB, 110 J0 3asBHUKA MOYKHA 3aCTOCYBaTH
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OuTbII M’sIKE MOKapaHHS. 30KpeMa CyJl 3BEpHYB yBary Ha Te, L0 3asBHHUK
BU3HAaB cebe BHHHUM Ta pO3KasBCA. BiamoBigHO, CyJ NpU3HAYMB
3assBHUKOBI TMOKAapaHHS Yy BUTJIAl M030aBJIEHHS BOJII CTPOKOM Ha YOTUPH
poku Ta cim wmicsamiB. Cyq TakoX BHUPINIMB 3apaxyBaTH HOMY B CTPOK
BiIOYBaHHS MOKapaHHA 4ac nepeOyBaHHsS 3asBHUKA IIiJ] BapTOI B MEKax
NPOBA/DKCHHA B 1HIIINA KpuMiHaibHIK cipasi 3 20 sxoBtas 2005 poky 10 3
tpaBHs 2006 poky (mIicTh MICAIIB Ta YOTHPHAAUATH IHIB). HacaMmkiHels,
CyJl 3a3HAuMB, 110, MIPU3HAYAIOYUN 3asIBHUKY MOKApaHHs, BiH 3BaKaB Ha Te,
IO «y 3B’SI3KY 31 CKaCyBaHHSM IONEPEIHIX BUPOKIB [3asBHUK]| yBeCh yac, a
came OinbIe 4 poKiB, 3HAXOAUTHCS B YMOBAaX KaMEpPHOT'O THUITY, L0 3HAYHO
TsOKYl 3a mepeOyBaHHs B KOJIOHIT». J[omaTKoBI BiIOMOCTI MpO 3rajiaHe
noTnepeHe TPUMAHHS 3asiBHUKA MijJ BapTo0 abo Mpo iHIIN KpUMiHAIbHI
CIIPaBH I10JI0 HHOT'O YH MPO CKaCOBaH1 BUPOKH BIICYTHI.

7. Y pe30odIOTHBHIM YacTWHI BHUPOKY bBUIOIEPKIBCBKHIA CyIl TaKOX
3aJUIIMB OOpaHui 3asBHUKOBI 3alO01KHMI 3aXi] Y BUTJISAII TPUMaHHS Mij
BapTol0 y ciimdomy i3ossropi (CI30) 6e3 3MiH 10 HaOpaHHS BHPOKOM
3akoHHOT cwin. CyJ TakoXX 3a3HAYUB, 110 BUPOK MOXKE OyTH OCKapKEHHI
BIIPOJIOB3K I AITHAATH 10 3 JHS HOTO OTOJIOIICHHS.

8. 15 numus 2010 poky cTpok BiIOyBaHHS 3asBHHUKOM ITOKapaHHS
3aKiHUMBCS, 1 BiH 3BepHYBCs a0 aaminictpanii CI30 3 xiomoTanHAM mTpo
3BibHEHHsA HOro 3-Tij BapTH. MOro KIONOTAaHHS OY/10 3alMIICHO 6e3
3agoBonieHHs. [Ipore Toro >k muHa anmMmiHictpamiss CI30 3BepHynacs [0
binouepkiBChbKOT0 Cyy 13 3alIUTOM ILI0JI0 3BUTFHEHHS 3asBHUKA 3-T11/1 BAPTH
i MiIIUCKY TPO HEBUI3J, 3BAXAIOYHM HA TE, IO BiH MOBHICTIO BiJ0OYyB
npu3HaueHe nokapanHs. Binmosini agminictpanis CI30 He oTpumara.

9. 19 ngumas 2010 poky 3aXHWCHHK 3asBHUKA 3HOBY 3BEPHYBCS JIO
aaminictparii CI30 3 kIomoTaHHSM MPO HeraiiHe 3BUIHHEHHS 3asBHUKA 3-
i BapTH. 3aXUCHUK, 30KpEMa, CTBEPAKYBaB MO BIICYTHICTb OYAb-SIKUX
MiJICTaB JJi MPOJAOBKYBAHOTO TPUMaHHS HOTO MiA3aXMCHOTO MiJl BapTOIo.
Komnito nporo 1oxkymMeHTa BiH TakoK HaJiciaB A0 Mpokyparypu KuiBcbkoi
o0macri.

10. 27 gmunas 2010 poky 3akiHYMBCS ITSITHAIUATHICHHHNA CTPOK
ockap>keHHs! BUpOKY BiJl 12 numus 2010 poky i1 3a BiACYTHOCTI Oynb-sSKUX
CKapr BiH HaOpaB 3aKOHHOI CHJIH.

11. Toro x mus aamiHictpauis CI30 nmucToM MoOBigOMHIA 3aXHMCHUKA
3asBHUKA, [0 BOHA HE MOJXKE 3BUIBHHUTH 3asBHUKA 3-111J BapTH, JIOKU HE
Oyzne 3MiHeHO oOpaHMi oMy 3amoOiXHMI 3axin abo BUpOK He Habepe
3aKOHHOT CHJIK. Y TIOBIJJOMJICHHI 3a3HAYalIocs, 10 Y Oyab-sIKOMY pa3i came
binonepkiBchbKkUil Cya Mae CaHKIIIOHYBaTH 3BUIBHEHHS 3asBHHUKA 3-TIiJ
BapTH.

12. 29 nunus 2010 poky CI30 oTpumano po3mOpsKEHHS Cyay Mpo
BHUKOHAHHS BUPOKY, 1110 HaOpaB 3aKOHHOI CUJIH, 1 3asiBHUKA OYJI0 3BUILHEHO
3-I11]1 BapTH.
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13. 5 cepmus 2010 poky y BiAMOBiAR HAa CKApru 3aXHMCHUKA 3asBHHUKA
IO0 3BUIBHEHHsS 3asBHUKA 3-MiJ BapTH 13 3aTpUMKOI0 Jlep:kaBHHIA
JIeapTaMeHT 3 MUTaHb BUKOHAHHS MIOKApaHb y CBOEMY JIUCTI 3a3HAYMB, 1110
HOPYIICHHSI MOJIOXKEeHb KpuUMiHATBHO-TIPOIECYaTbHOTO KOJAEKCY YKpaiHu
He OyJ10.

Il. BIATIOBIIHE HAIIOHAJIBHE 3AKOHOJABCTBO, YHNHHE
CTAHOM HA YAC IIOAIN

A. KpuminanbHo-npouecyajbHuii koaeke Ykpainu (1960 p.)

14. Crarrs 148 Kogekcy BH3Hayae MeTy 1 MIJCTaBH 3aCTOCYBaHHS
3amoOKHUX 3ax0JiB. Y Hiid, 30KpeMa, 3a3HaueHo, M0 3amoOiKHI 3aX01Iu
3aCTOCOBYIOTBCSL 32 HAsBHOCTI JOCTaTHIX TIACTaB BBaXXaTH, IO
MiJO3pIOBaHMM, OOBHHYBAaYCHHA, WIACYIHUH a0o 3acymkeHuid Oye
HaMaraTtucs yXWIUTHCS BiA cHiAcTBa 1 cyay a0o Big BHUKOHAHHS
MPOIECyaTbHUX PINICHB, MEPEIIKOHKATH BCTAHOBJICHHIO ICTHHH Y CIIpaBi
a00 IPOJOBKYBATH 3IIOYMHHY IisITbHICTb.

15. Ha cranii cymoBoro mpoBapkeHHS oco0a, B3sTa IiJ BapTy, MOXe
OyTu 3BUIbHEHA 3-T1iJ] BAPTH JIMIIE HA MiJICTaBl BIAMIOBIHOTO PillIEHHS CYIAi
abo cyny (crarrs 165). ¥V crarri 165 Komekcy Takox 3a3Ha4yeHO, IO
3aMmoOKHUN  3aXiJi CKAacoBYeTbCs ab0 3MIHIOETbCS, KOJHM  BiJmaje
HEOOXIiJHICTh y HhOMY a00 B paHimie 00paHoMy 3an001>KHOMY 3aXO/1i.

16. Xoua mijg yac AOCYIOBOTO CIHiJCTBAa 0co0a, B3sTa MiJ BapTy, Mae
OyTH HeraiiHO 3BUIbHEHA a/JIMIHICTPAIIEI0 BIAMOBIIHOTO MICIS JTOCYIOBOTO
YB’SI3HEHHS, SIKIIO CTPOK TPUMAaHHS ii MiJ BapTOIO 3aKiHYMBCS 1 CTAHOM Ha
el 1eHb He HaJiiIIa IOCTaHOBA MPO MPOJAOBKEHHS CTPOKY TPUMaHHS Mij
BapTot0 (ocTaHHii mNyHKT cTaTTi 156), KOAHMX MOMIOHUX MOJI0KEHb
CTOCOBHO 3BUIBHEHHS 0COOM, B3ATOi MiA BapTy, Ha CTafil CyIOBOIO
MIPOBAHKEHHS HE 1ICHYBAIO.

17. Crarrsa 274 Konekcy crocyBanacst 0OpaHHs, CKaCyBaHHS a00 3MiHU
3armo0iKHOTO 3axoJy B cyni. Bona 3000B’s3yBasia Cya KepyBaTHCS
BiAMOBigHUMH ToJ0OXKeHHIMU ThaBu 13 Kogekcy («3amobixkHi 3axoau» —
Crarti 148 - 165%).

18. Crarrs 324 Koxekcy BumMaraia, moo Cyn, sSIKHii TOCTAHOBJISIE BUPOK,
BUpIIIYBaB, 30KpeMa, SKUH 3amoODKHUM 3axig ciig oOpaTtu 111070
H1JCYAHOTO 0 HaOpaHHS BUPOKOM 3aKOHHOT CHUJIH.

19. Crarrs 343 Kopaekcy 1o cyTi MOBTOpIOBaJa BHIIEHABEICHE
MOJIOKEHHS, a TAKOXK BU3HA4aia, 1o Cya MOXe o0paTH MO0 MiJACYIHOTO
3amo01KHMIA 3aX1/1 Yy BUTTISAL B3SATTS M1 BapTy JIMIIE 32 HAsIBHOCTI Mi/ICTaB,
3a3HaveHUX y MmooxeHHsx riasu 13 Konekcy.

20. V¥ crarti 358 Koaekcy 3a3Havanucs MATAaHHS, K1 alleNSIIHHINA CyT
MOKE pO3INIAJaTH IiJ Yac MOMNEepeAHbOr0 pPO3MIsAy crhpaBd. BiH Mir
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BHUpIIITYBaTH, 30KpeMa, MUTAHHs IIMOJ0 3MIHM, CKacyBaHHS abo OoOpaHHS
HiJCYAHOMY 3amI001KHOTO 3aXO0Yy.

21. 3rigHo 3i crarrero 401 Komekcy Bupok HaOWpae 3aKOHHOI CHIIH,
SKIIIO HOro He OyJI0 OCKap:KEHO BIPOJOBK BCTAHOBJICHOTO 3aKOHOM CTPOKY
(m’sirHagusTe 1i6 — crarta 349 Kopekcy). Skimo BEpOK Oyio OCKaps:KeHO,
TO BiH (SKIIO WOTO HE CKACOBAHO) HaOMpae 3aKOHHOI CHIIM MICJIS PO3TISAY
CIpaBu anelsIiiiHuM cyqoM. BurpaBnyBaibHHI BHPOK a00 BHPOK, IO
3BUIBHSE MIJCYAHOTO BijJ MOKapaHHS, MaB BUKOHYBAaTHCS HETraifHO, TOMI SIK
O0OBUHYBaJbHHUI BHPOK MaB BUKOHYBATHCS Iicis HAOpaHHS HUM 3aKOHHOL
cwm. Crarreto 404 Koxekcy mependadeHo, MO0 CyH, SKHA ITOCTAaHOBHB
BHUPOK, MaB HAIICJIaTH HOTO JIJI1 BUKOHAHHS HE IMi3HIIIE SIK Yepe3 TpHU J00u
3 THs1 HaOpaHHS HUM 3aKOHHOI CHJIH.

B. HuBinbuuii kogexe (2003 p.)

22. Crarrs 1176 Kopmekcy Tmokiagae Ha JepxkaBy 000B’SI30K
BIJIIKOYBaTH y TIOBHOMY O00Cs31 «IIKOAY, 3aBAaHy (i3uyHiii 0cobi
BHACIIZOK i1 HE3aKOHHOTO 3aCy/KEHHs, HE3aKOHHOTO NPUTITHEHHS [0
KPUMIHAIBHOI  BIAMOBIAANBHOCTI,  HE3aKOHHOTO  3aCTOCYBaHHS  SIK
3amo0KHOTO  3aXOAy TPHMaHHS T BapTor [a00] HE3aKOHHOTO
3aTpUMAaHHA ... HE3aJEeKHO BiJ BUHHM MOCAJOBUX 1 CIIy:)KO00BUX OCi0O oprany
Ti3HAHHS, TTOTIEPEAHBOrO (JOCYIOBOTO) CIIACTBA, MPOKYypaTypu abo Cymy»
(qactuna 1). Y Hill TaKOX BKa3aHO, IO «IPABO HA BiANIKOAYBAHHS IIKOIH,
3aBmaHoi  (i3uuHiid 0co0i HE3aKOHHWMH JisIMH OpraHiB Ji3HaHHS,
JIOCY/IOBOTO CIIIJICTBA, MPOKypaTypu abo Cyly, BUHHUKAE€ Yy BHIIQJKaXx,
nepen0aYeHuX 3aKOHOM» (JacTuHa 2).

C. 3akon Ykpainu «IIpo nopsinoxk BigmkoayBaHHA IIKOAU, 3aB1aHOL
rPOMaJSIHUHOBI  HE3aKOHHMMH JQiIMH  OpraHiB  Ji3HaHHS,
JOCYI0BOr0 cJIicTBa, mpokyparypu i cyny» 1994 poky (mami —
3aKoH NMPo NOPSIIOK BiAIIKOXYBAHHSI)

23. 3rigHo 31 ctarTero 1 ocoba Mae mpaBO Ha BiIIIKOAYBAaHHS IIKOIM,
3aB/IaHOI, 30KpeMa, BHACIIJIOK HE3aKOHHOTO 3aCy/KEHHS, HE3aKOHHOTO
npen’siBJICHHST OOBHHYBAYCHHS, HE3aKOHHOTO B3SATTS 1 TPUMAaHHA Tij
BapTOl0. Y 3a3HAYCHUX BHITAJIKAX IIKOJA BiIIIKOJIOBYETHCS HE3aJICIKHO BiJ
BUHM TOCAJOBUX OCi0 OpraHiB [i3HaHHA, JIOCYIAOBOTO CIIJCTBa,
IPOKYpaTypH 1 Cy1y.

24. Y crarti 2 3a3Haue€HO BUMAJAKH, KOJIM BHHHUKAE TMPaBO Ha
BigmkonyBanus. Cepen Hux MmictaTbes Taki: (1) mocTaHOBIEHHS
BUIIPABAYBaJIbHOTO BHPOKY CYAY; (11) BCTAHOBIICHHSI y pIlICHHI CYyAY,
30kpeMa, (aKkTy HE3aKOHHOTO B3SITTS 1 TPUMaHHS IIiJl BapTOO; Ta
(2) 3akpuTTS KpUMiHAIBHOI CIIPaBH 3a BIJICYTHICTIO y JTisTHHI OCOOM CKJIaay
37I04YMHY 200 HEJOBEIEHICTIO ii yJacTl y BUMHEHHI 3JI0UHHY.
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ITIPABO

. CTBEPJUKYBAHE [IIOPYIIEHHA ITYHKTY 1 CTATTI 5
KOHBEHIIII

25. 3asBHUK CKap)KUBCs, IO WOTO TpUMaHHS Imif Baptoro 3 15 no
29 munas 2010 poky Oyio He3akoHHUM. BiH mocuiaBcst Ha myHKT 1 cTarTi 5
KonBeH11ii, y BiIOBIAHIM YaCTHHI SIKOTO 3a3HAYEHO TaKe:

«1. KoxeH mae npaBo Ha cBOOOIy Ta 0cOOMCTY HEJOTOpKaHHICTh. Hikoro He Moxe
Oytu mo30aBieHO CBOOOMM, KpiM TakWUX BHUIIAAKIB 1 BIAMOBIMHO JO MpPOIETypH,
BCTaHOBJICHOI 3aKOHOM:

(a) 3axoHHE yB’sI3HEHHS 0COOM MICIIS 3aCyKEHHSI il KOMIIETEHTHHM CY/IOM;

(c) 3akoHHHH apewT abo 3aTpUMaHHS 0COOH, 3AIHICHEHE 3 METOIO JONPOBAKCHHS
fi 10 KOMIIETEHTHOTO CYJIOBOIO OpraHy 3a HasBHOCTI OOIPYHTOBAaHOI MHiNO3pH Y
BYMHEHHI HEIO MPaBONOPYUICHHsI a00 SKIIO OOIPYHTOBAHO BBAXKAETHCS HEOOXITHUM
3aro0irT BUNHEHHIO HEFO MTPaBOIOPYIIEHHS Uu 11 BTeYi micJist HOro BYMHEHHS,

L

A. TlpuiiHATHICTH
1. Buuepnanmns nayionanbHux 3aco0ig OpUOUHO20 3aXUCTY

(a) doBoau cropin

26. Ypsa cTBepIKyBaB, IO 3asiBHUK HE JOTPUMAaBci IpaBHiIa
BUYEpIIaHHS HAI[lOHAJbHUX 3aC001B IOPUINYHOIO 3aXUCTy. YpsJ 3a3HayasB,
10 TPUMaHHA 3asBHUKA MiJ BapToo 3 15 1o 29 nunus 2010 poky aiiicHo
Oyno 6e3miacraBanM. [Tocunmarouncek Ha ctarTio 1176 [{uBiTbHOTO KOJEKCY
Vkpaiau (auB. myHKT 22), Ypsa CTBEp/pKyBaB, IO y 3asBHHUKA Oyia
MO>KJIUBICTh BUMaraTH BIAIIKOJYBaHHS IIKOJH, ajie¢ BIH HE BHUYEpIaB Iei
3aci0 FOPUAMYHOTO 3aXUCTY.

27. 3asBHUK HE TOTOAMBCS 3 IIUM. 30KpeMa, BiH CTBEpPIIKYBaB, IO JUIs
TOTrO, 1100 y HOro BUMAAKy 3aci0 IOPHIMYHOTO 3aXUCTy OyB €(pEeKTHBHUM,
BiH MaB OyTH 3JaTHUM 3a0€3MEYUTH HOTO HeraiHe 3BUIbHEHHS, SIK TUIBKU
3aKIHUMBCS CTPOK BiZOyBaHHS NOKAapaHHA y BUIJIAI MO30aBJIEHHS BOJI.
3asiBHUK 3a3HAuyuB, 110 BiH 3BepTaBcs 1o aamiHicTpauii CI30 Ta opranis
HOPOKypaTypu 3 KJIONOTaHHSAMM Ipo 3BUIbHEHHsS. Ilpore agminHicTpamis
CI30 BBaxasa 11e¢ HEMOXJIMBUM, JOKH BUPOK HE Habepe 3aKOHHOI CHJIM.
o crocyeTbcs MpOKypaTypu, TO BOHA B3arajli He BBaKaja 3a HEOOXiJgHe
BTPYYaTHCS.
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(b) Ouinka Cyay

(i) 3acanvui npunyunu npaxmuxu Cyoy

28. Cyn 3a3Hauae, 1O TMPaBUJIO BHUYEPIIAaHHS HAIIOHAJIBHHUX 3ac00iB
IOPUIMYHOTO 3aXHCTy TIPYHTYEThCS Ha BimoOpaxkeHoMy y crarti 13
KonBen1ii npumymieHHi (3 SSKUM BOHO TICHO TIOB’Si3aHO) MPO HAsIBHICTH B
HaIllOHAIBHIA TpaBoOBiii cucreMi epeKTUBHOrO 3aco0y HOPUAMYHOTO
3aXHCTy, SKHH MOXE 10 CyTi BpEryJIIoBaTH HeOE3MiJCTaBHY CKapry 3a
KonBeHtri€ero Ta 3a0e3neYnTy HAIECKHE BIIIKOTyBaHHs. TakuM YUHOM, 1€ €
BOKJIMBUM aCIIEKTOM MPUHIIMITY CYOCH11apHOCTI KOHBEHI[IHHOTO MEXaHI3My
3aXUCTy MpaB MO0 HAIIOHAIBHUX CHUCTEM TapaHTyBaHHS IPaB JIIOJIUHH
(muB. pimenHs y crpaBi «AHaHbeB Ta iHmI npotu Pocii» (Ananyev and
Others v. Russia), 3asBu Ne 42525/07 ta Ne 60800/08, . 93, Bix 10 ciuns
2012 poky, 3 MOJAIBIIAMHE [TOCHIAHHIMH).

29. Bim 3asBHWKA 3a3BWYall JIMIIE BHMAra€TbCsi CKOPUCTATHCS
HAI[IOHATLHUMHU 3ac00aMU IOPUIMYHOTO 3aXHCTy, SIKI € JOCTYMHHMH 1
JOCTATHIMU JUIS HaJaHHS BIIIIKOIYBAHHS Y 3B’S3KY 13 CTBEPIKYBAaHHMH
nopyuieHHssMu. Taki 3acoOM FOPUIMYHOTO 3aXUCTy MAalTh PEATbHO
ICHYBaTH SIK B TeOpii, TaK 1 HA MPAKTHUIl, OCKIJIBKH B IHIIOMY BHIAJAKY iM
OpakyBaTUME HAJEKHOI JOCTYNMHOCTI Ta e(QEeKTUBHOCTI. Ypsia, KU
CTBEpKYE TPO HEBUYEPIIAHHS 3ac00y HOPUAMYHOTO 3aXHCTy, IMOBHHEH
nepekoHatu Cyj, 1o BiANOBIAHUN 3aci® 3aXUCTy, MPO SIKUK HaeTbes, OyB
JNOCTYITHUM, MITr 3a0e3MeYuTH 3aJ0BOJICHHS CKapr 3asBHUKAa Ta MaB
JOCTaTHI maHcu Ha ycmix. IIpote, sKmo 0O0OB’S30K CTOCOBHO TATaps
JIOBEJICHHS OYJI0 BUKOHAHO, TOJIi 3asIBHHK, Y CBOIO Yepry, HOBHHEH JIOBECTH,
0 3a3HaYeHUd YpsaaoM 3acid IOPUAWYHOTO 3axHUCTy Oyio (pakTHYHO
BUYepIiaHo abo IO BiH 3 MEBHUX MPUYMH € HEAJEKBAaTHUM 1 Hee(DEeKTUBHUM
y Horo cmpasi, ab0o iCHyIOTb OCOOJIMBI OOCTaBMHH, SIKI BUIPABIOBYIOThH
HEJIOTPUMAHHS BUMOTH II0/I0 iX BUKOPUCTAHHS (IUB., HAITPHUKIIAJ, PIIICHHS
y cmpaBi «MenpHuk mnpotn Ykpainm» (Melnik v. Ukraine), 3aBa
Ne 72286/01, 1. 67, Bix 28 6epesnst 2006 poky).

30. Cyn Takox 3a3Havae, 110 KOJIH PO3TIIAIAETHCS MOPYIISHHS MYHKTY 1
cratrti 5 KouBenii, To nyHktu 4 ta 5 crarri 5 KoHBeHIlli CTaHOBIATH
crertianbHi HopMu (leges specials) mo BimHOIIEHHIO 10 OLIBII 3arajbHUX
Bumor crarti 13 KouBenmii (1uB. yxBany 100 MPUAHITHOCTI y Crpasi
«Cserocnas [limitpoB mpotu Bonrapii» (Svetoslav Dimitrov v. Bulgaria),
3asBa Ne 55861/00, Bix 9 tpaBus 2006 poky). BinmosigHo, 11100 BUpIMIUTH,
Yy MaB 3asBHUK BUYEpIaTH HAIIOHATBHHNA 3aci0 IOPUAWYHOTO 3aXUCTY Yy
3B’SI3KY 31 CBO€I0 ckaproro 3a myHkToM 1 crarti 5 Konenuii, Cyn mae
BU3HAYUTH €PEKTUBHICTh I[HOTO 3aCO0Y IOPUINYHOTO 3aXUCTY 3 TOUKU 30PY
BUIIIE3a3HAYCHHX TTOJI0KEHb.
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(ii) Hassnicmos npesenmugno2o 3acody 0puouyHo20 3axucmy 6i0Nn06iOHO 00
nynkmy 4 cmammi 5 Koneenyii

31. Cyn 3ayBaxye, 110, IOYMHAIOYU 3 JIaTH IIOCTAHOBJIEHHS BHUPOKY,
HaBiTh SIKIIO JIMIIE CYIOM MEpUIOi iHCTaHIii, MiACyIHUI mnepebyBae mina
BapTOI0 «IIICJIA 3aCYJKEHHS KOMIETEHTHHM CYIOM» Y PO3YyMiHHI
HIANYHKTY «@» TyHKTY 1 crarri 5 (is OuIbIn JETaabHOTO PO3TIISILY
BIJIMIOBIJHUX MPUHIIMIIIB, BCTAHOBJIEHUX MpPaKkTUKOI0 Cyny, IUB. MyHKTH 46-
51).

32. YV cBoiii mpaktuui Cya MOCTaHOBIAB, IO y TAaKOMY BMIAIKy
CYJOBUH KOHTpPOJIb 32 MO30aBJICHHAM CBOOOJM, II0 BUMAraeThCs 3TiHO 3
nyHKToM 4 crarti 5 KoHBeHIlli, BBaKa€TbCs BXKE IHKOPIIOPOBAHUM Y
MIOCTAaHOBJICHUH BUPOK Ta MpHU3HaueHe mokapaHHs. [IpoTe, Koy BUHUKAIOTH
HOBI NMTaHHS WLIOAO 3aKOHHOCTI TAKOrO TPUMAaHHS MiJl BapTOO, 3HOBY
3aCTOCOBY€EThCs MYHKT 4 crarti 5 KoHBeHIii (1uB., y SIKOCTi HEIIOIaBHHOTO
JoKepena, pimeHas y cmpaBi «CroiukoB mpotu Bosrapii» (Stoichkov v.
Bulgaria), 3asa Ne 9808/02, mm. 64 ta 65, Big 24 6epesus 2005 poky, 3
HOJANBIINMHU TIOCUJIAHHSIMH).

33. Cyx moromkyerscss 3 THM, IO y LIl CrpaBi HOBE /IS 3asBHHUKA
IUTAHHSA 1010 3aKOHHOCTI TPUMaHHsS WOro IiJ| BapTOO 3’SBUIIOCS, KOJH
CTPOK BiZOyBaHHS MMOKapaHHs y BUTJISAL MTO30aBICHHS BOJI 3aKiHYMBCS, aje
fioro He Oyno 3BiTbHEHO. Ha miif ctagii y HbOro He OyJ0 MOKIMBOCTI
IHIIIIOBAaTH CyJOBE TPOBA/HKECHHS, 32 JOMOMOTOI0 SKOTO MOXXHa Oyno 0
OINEPATUBHO BUPIIIUTU MUTAHHS 100 3aKOHHOCTI MOJAJIBLIONO TPUMaHHS
HOro i1 BapTOIO 1 3a pe3ysbTaTaMu SIKOTO Oylio O yXBaJCHO PIllICHHS TPO
Horo 3BiIbHEHHSA. OTXXe, cHpaBa BK€ HE po3rjsijanacs CyAoM Mepuioi
iHcranmii. [Ilo crocyerbcst 3BUYAMHOI amemnsAmiifHOl cKapru, TO i PO3TIIs
SIBHO TPUBaB OM JIOBIIIE, HIXK MEPi0/l TPUMaHHS 3asBHUKA M1/l BaApTOIO, 100
SKOTO BIiH CKapkuBcs (IBaHAUATH [HIB). binblne TOro, He MOXHa
BUKJIIOYAaTH WMOBIPHICTH TOTO, 11O MOJAHHS aNeNALidHOI CKapry MPU3BEIIO
0 10 TpPOAOBXKEHHS CTPOKY TPUMAaHHS 3asBHUKA IiJ BapTOO B SIKOCTI
3aro0iKHOTO 3ax0Ay A0 HaOpaHHsS BHUPOKOM 3akoHHOI cuiu. [Ipore 1e
NUTAHHS OLIbII JETATIbHO aHATI3yBaTUMEThCSI HUYKYE.

34. 1o crocyeTbes cKapr 3asBHUKA, MoAaHux 1o aaMinictpauii CI30 Ta
OprasiB IPOKYpaTypH, TO Il OPIaHU HE € «CYAOM» y PO3YMIHHI IMYHKTY 4
crarrti 5 KouBenmii.

35. I3 mporo BUILUIHBAE, IO C(PEKTUBHUX HAIIOHAIBHUX 3aco0iB
IOPUJIMYHOTO 3aXMCTy, SIKI 3asBHUK MaB BHYEpIATH JJI TNPUIHHEHHS
CTBEPKYBAHOI 0 opyIIeHHs NyHKTY 1 ctaTtTi 5 KoHBeH1ii, He iCHyBao.

(iii) Hassnicme xomnencayiiinux 3aco0ie 10puoudHo20 3axXucmy ionoeiono 0o
nyuxkmy 5 cmammi 5 Kongenyii

36. Cyn TOBTOprOE, MO MYHKT S5 CTaTTi 5 JOTpUMaHO, KOJHM iCHYE
MOKJIMBICTh OTPUMATH BIAIIKOAYBaHHS 3a TM030aBJIeHHS CBOOOH,
3MIMCHEHE 3 MOPYIIEHHSIM MyHKTIB 1, 2, 3 ab6o 4 crarti 5 KonBeHitii, K110
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Take 1o30aBjeHHs OyJ0 BCTAaHOBJICHO a00O HAIlIOHAJLHUM OpPraHoM, ado
Cynom. EdexTtuBHe 37iiiCHEHHS NpaBa Ha BiJIIIKOJyBaHHS, TapaHTOBaHE
nyHKTOM 5 ctarTti 5 KoHBeHIIi, MOBMHHO 3a0e3MeuyBaTUCh 13 JTOCTaTHIM
piBHeM JocToBipHOCTI (nuB. pimeHHst y cnpasi «Jlo6anoB nporu Pociin
(Lobanov v. Russia), 3assa Ne 16159/03, 1. 54, Bix 16 »xoBtHs 2008 poky, 3
[O1aJIbIIMMHU TOCHIAHHSIMH).

37. Cyn 3ayBaxye, mo y Il crpaBi Ypsa y CBOIX 3allepeyeHHSIX
OOMEXMBCSl TBEP/DKEHHSM, IO TPUMaHHS 3asBHHKA TiJ BapTol OyIo
Oe3MMiICTaBHUM 1 BIH MII' BHUMaraTd BIIIIKOJyBaHHS INKOJWU 3TigHO 31
crarrero 1176 IuBineHOro komekcy Ykpainu. IIpore Cyn 3a3zHagae, 1o
3a3HaYCHE IOJIOKECHHS BHKIIAJICHO Y JIOBOJI 3aralbHHUX (HOPMYIIIOBAaHHSX !
BOHO HE BCTAHOBIIOE TIPAaBOBI TIJACTaBM TOJAHHS BHUMOTH IIPO
BIJIIKOJYBaHHS WIKOJIW Ta He mepeadayae KOHKPETHUX MeXaHi3MiB abo
nopsinky. Haromicte ctarrst 1176 I{uBinpHOrO Kojekcy YKpaiHH BiAcCHIIAE
0O OKpPEMOro 3aKOHy, IO Peryjare€ I NuTaHHS. Bumaerbes, 1m0
3aCTOCOBHHM € caMe CIeI[iajlbHAi 3aKOH MIOA0 BIiJIIKOMyBaHHS (1B
nyHkTH 23 Ta 24). YV cBOIX 3ayBa)KEHHSIX YPs HE MOCUIABCSA Ha IeH 3aKOH.
VYpsg TakoK HE BKazaB, K€ CcaMe TIOJIOKEHHS  HaIliOHAJIBHOTO
3aKOHOJIAaBCTBA TPUMAaHHS 3assBHUKA i1 BAPTOIO MOPYIINIO. Y PSi/I TAKOXK HE
HaBIB JKOJHOI BIJMOBIAHOI HAIIOHAIBHOI CYJOBOi MPAKTUKH 3 I[HOTO
npuBoay. TOMY 3aIMINAETHCS HE3PO3YMUTUM, Ha SKHX CaMme IiJICTaBax Ta 3a
JOTIOMOTOI0  SIKUX MEXaHi3MiB 3asBHUK MII Ha HaI[ilOHAJIBHOMY piBHI
OTPUMATHU CYJOBE PIIICHHS PO Te, 10 TPUMAHHSA MOTO MijJ BapTO Oyio
HE3aKOHHUM, 1 MII BUMaraTd BiJIIIKOAYBaHHS 3aBIaHOI Yy 3B’S3Ky 3 IIHM
IIKOJIH.

38. 3a Takmx obcraBuH Cya He NMEpeKOHaHWH JOBOJAMH YPSIy Tpo Te,
10 BKa3aHMHA YpsaaoM 3acid IOPHIMYHOTO 3axHcTy OyB e(eKTUBHUM 1
3asIBHUK MaB HOTO BUYEPIIATH.

(iv) Bucnosox

39. 3 ornsaay Ha BHIIe3a3HaueH1 MipkyBaHHS CyJ J10XOAWTH BUCHOBKY,
IO 3asABHUK HE MaB y CBOEMY PO3IMOPSPKEHHI KOJHOTO e(EeKTUBHOTO
3ac00y FOPUAMYHOIO 3aXHUCTy, 100 BUYEpNATH HOro y 3B’SI3KY 31 CBOEIO
ckaproro 3a nyHktoM 1 crarti 5 Kouenuii. Tomy Cyn Biaxumise
3anepeyeHHs Y psaay o0 1IbOro.

2. Inwi numanus wooo NPUIHAMHOCTI

40. Cyn TakoX 3a3Hauae, 110 L CKapra He € sIBHO HEOOIPYHTOBAHOIO y
PO3YMiHHI HIAMYHKTY «a» myHKTY 3 ctarti 35 KonBeHii. Bona Takox He €
HEMPUIHATHOIO 3a OyAb-KMX IHIIMX MmijAcTaB. TomMy BOHa Mae OyTH
BHU3HAHA IPUIHATHOIO.
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B. Cyrp

1. Jloeoou cmopin

41. 3asBHUK CTBEp/DKYBaB, IO TpUMaHHSA Horo mig BapToro 3 15 mo
29 munas 2010 poxy Oyno 6e3miICTaBHUM, a OTXKE CYNEpEeUHsIo MyHKTY 1
crarTi 5 KonBsenmii.

42. Y CBOiX 3ayBa)XCHHSX MO0 MPUHHATHOCTI Ii€i 3assBH (IUB. MMyHKT
26) Ypsix moroauBces i3 3aIBHUKOM 3 MPUBOY 1150r0 nutaHHs. [Ipote Ypsa
HE HAJIaB KOJIHUX 3ayBaXKEHb 11010 CYTi 3asBH.

2. Oyinxa Cyoy

43. Cyn BBaxkae, IO JUIA aHATI3y TPUMAHHA 3asBHUKA ITiJ] BAPTOIO HOTO
CJIi pO3/IIJTUTH Ha JIBA YITKO OKPECIECHUX TEPI10Iu:
(1) 3 15 mo 27 nunus 2010 poky, TOOTO MICIsl OrOJIONICHHS BUPOKY
CYJIOM TIEPIIOi iHCTAHIIIT 1 10 HAOpaHHS HUM 3aKOHHOT CHJIU; Ta
(2) BHpomoBx HACTYHHHX JBOX JAHIB, 3 27 no 29 nmunus 2010 poky —
yacy, SKHA 3HAaJOOMBCS OpraHaM BIQJW JUIA 3aBEPIICHHS yCiX
aAMIHICTpaTUBHUX (OPMATBHOCTEH JUISI 3BUILHEHHS 3asBHUKA ITICIIA
HaOpaHHS BUPOKOM CYyJy MEPIIOi IHCTAHIIIT 3aKOHHOT CHJIH.
44. Cyn OKpEMO po3risgaTuMe BiJIIIOBITHICTH KOXHOI'O
BUIIIE3a3HAYCHOTO MEPiOAy TPUMAaHHS 3asiBHHKA i BApTOK IOJIOKECHHSIM
nyHkTy 1 crarti 5 KonBenmii.

(a) TpumanHs 3asiBHUKA Iig BapTo0 3 15 1o 27 aunusa 2010 poky
(i) ITiocmasu nozbasnenns 3as6HuKxa c60600u

(o) 3azanvui npunyunu npaxmuxu Cyoy

45. Cyn moBroproe, mo ctarts 5 KoHBeHIIT BTIIIOE OCHOBOIOJIOXKHE
IpaBo JIIOJUHH, a CaM€ — 3aXWUCT OCOOM BIJ CBaBUIBHOTO BTPYYaHHS
nepxkaBH y ii mpaBo Ha cBoboxy. IlinnyHkTu 3 «a» 1o «f» myHkry 1 crarti 5
KonBeH111i MICTATh BUYEPITHUN MEPENIK JI03BOJIEHUX Mi/ICTaB 1030aBICHHS
cBoOOAM 1 KOoJHE T030aBleHHS CBOOOAM HE Oyle 3aKOHHUM, SIKIIO HE
BIMOBIIaTHME OJHIN 3 IMX MIACTaB (IMB. Cepel IHIIMX JPKEpPeN PIlliCHHS y
crpaBi «Octin Ta iHmi nporu Cnonydenoro KopomiBerBa» (Austin and
Others v. the United Kingdom) [BII], 3assBu NeNe 39692/09, 40713/09 ta
41008/09, 1. 60, Bix 15 6epesns 2012 poky).

46. Cyn 3a3Havae, IO MiICYTHUI BBOKAETHCS TAaKUM, IO MepedyBae 1min
BapTOI0 «IIICJI 3aCyJDKEHHS KOMIIETEHTHMM CYJIOM» Y DPO3YyMiHHI
MIANYHKTY «a» TyHKTy 1 ctarti 5 KoHBeHIlii, 3 MOMEHTY OTOJIOIICHHS
BHUPOKY CYJIOM TepIIoi iHCTaHIi1, HaBiTh SKIIO BiH Ille HE HAOpaB 3aKOHHOT
CHJIM 1 HOTO MOYKHA OCKapXUTH. Y 3B 513Ky 3 M Cy11 JOXOAWB BUCHOBKY,
110 CJIOBOCHOJIYYEHHS «ITiCIs 3aCyPKEHHS» HE MOXKe TIYMAuUuTHCS K Take,
0 OOMEXYEThCS BUPOKOM, SIKMM HaOpaB 3aKOHHOI CHJIM, OCKIJIBKH II€
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BHUKJTFOYaTUME BHUNAAKW 3aTPUMaHHS I Yac CyIOBOTO 3aciaHHs oci0,
SKHX 32 pe3yJIbTaTaMU CyIOBOT'O PO3TJIsiAy Oyso 3acyKEHO 1 AKi Ha Takuil
CYIOBHUH pO3IISI 3’SIBHJIMCS, IIe OYyAy4Yd BUIBHUMH, HE3JICKHO Bij
JOCTYIIHUX 1M 3acO0IiB IOPHIUYHOTO 3aXHCTy (IMB. pIlIEHHS y CIpaBi
«Bemrodd nmporu Himeuunnn» (Wemhoff v. Germany), Bix 27 uepsus 1968
poky, C. 23, m. 9, Series A Ne 7). Binbiie Toro, ocoba, 3acyKeHa CyIoM
Mepuioi 1HCTaHINi, ska mnepeOyBae I BapTOK JO 3aKiHUYEHHS CTPOKY
OCKap)KeHHSI BUPOKY, HE MOXKE€ BBaKAaTUCS TaKow0, IO mepedyBae Mix
BapTOI0 3 METOK JONPOBAKCHHSA 11 10 KOMIIETEHTHOTO CYJOBOTO OpTaHy
3a HasBHOCTI OOIPYHTOBAHOI IMiJ03pU y BUMHEHHI HEIO MPaBOMOPYIICHHS 32
HiAMYHKTOM «¢» MyHKTY 1 ctarti 5 KouBentii (quB., 30KkpeMa, pillieHHS y
cnpaBi «Conbma3 mnporu Typewumnu» (Solmaz v. Turkey), 3asBa
Ne 27561/02, 1. 25, Bix 16 ciunst 2007 poxky).

47. Y cBoiii mpaktuni Cya HEOJZHOPA30BO 3a3HayaB, IO BiH Oepe 10
yBaru 3HauHi po301KHOCTI cepell JaepkaB-yuacHUIb KOHBeHIli cTOCOBHO
INUTAHHS PO T€, YU PO3NOYMHAETHCS BIIJIIK CTPOKY BiIOyBaHHS MOKapaHHS
0c00010, 3aCy/[UKEHOI0 CYIOM TMepIIoi 1HCTaHIi, TOAI SK PpO3TJIsL
anensmiiaoi ckapru me TpuBae. [Ipore Cyn MOBTOpHO 3a3HAYae€, IO
BakauBI rapanTii ctarri 5 KoHBeHIii He 3aiexaTh Bij HalliOHAJIBLHOTO
3aKOHO/aBCTBA (AMB. pimieHHs y cnpasi «b. mpotu ABctpii» (B. v. Austria),
Bix 28 Oepesns 1990 poky, m. 39, Series A Ne 175, ta BHICHaBeICHE
pimenHs y crnpasi «Conbma3z nipotu Typeuunnu» (Solmaz v. Turkey), . 26).
OTxe, HaBiTh SKIIO HAI[lOHAJIbHE 3aKOHOJABCTBO JICPKaBH-4JICHA
nepeadaydae, Mo BUPOK HAOWpA€E 3aKOHHOI CHIJIM JIMIIE IICIIS 3aBEPIICHHS
pO3MIISIly CHpaBH CyAaMH YCIX 1HCTaHINM, IONEPEHE YB’SI3HCHHS Y
po3yMiHHI TosiokeHb KoHBEHINIT 3aKiHYYy€eThCS 31 BCTAHOBJICHHSIM BUHU Ta
IPU3HAYCHHSM TIOKapaHHs CyJOM IepIiol iHCTaHIii (IMB BHUICHABEICHE
pimenHs y crnpasi «ConbMma3 npot Typequnnn» (Solmaz v. Turkey), m. 26).

48. Hampukiag, y cnpasi «'py6iu npotu Xopsarii» (Grubic¢ v. Croatia)
3asBHHUK, SIKOTO CYJ| TIEpPIIOi 1HCTAHIil BU3HAB BUHHUM Ta MPU3HAYMB HOMY
NOKapaHHs y BHUIVIAII MO30aBJIEHHS BOJI CTPOKOM Ha TPHUALSATH POKIB,
MOCKAP)KMBCS HAa HE3aKOHHICTh TPUMAHHS HOTO i BapTOI MPOTITOM
KUJIBKOX MICSIIB IICJISL OTOJIOIIEHHS BHUPOKY CYAOM MEpIloi 1HCTaHIii.
3rilHo 3 HAIlOHAJBbHHUM 3aKOHOJABCTBOM I1030aBJIEHHS MHOro csoOOOU
HOPOTSTOM LIbOTO MEPIoy BCE I BBAXKAIOCSA «IIONEPEAHIM YB’SI3HEHHAM).
Cyn po3riisiHyB BHWINE3a3HAUYEHY CKapry 3 TOYKH 30pY MIAMYHKTY «a»
nyHkty 1 crarri 5 KoHBeHuii Ta He BHSBHB O3HaK cBaBULIA (3asBa
Ne 5384/11, . 30-45, pitennst Big 30 sxoBTHs 2012 poky).

49. 'V cBoiii mpaktuii Cyja TakoX BCTaHOBIIIOBAB, 110 3 OIVIY HA TEKCT
¢paniy3pkor0  (condamnation) cioBO  «3acCy/KEHHS» Y PO3yMiHHI
HiAMYHKTY «a» NyHKTY 1 ctarti 5 KoHBeHMii i po3yMiTH SIK BUCHOBOK
PO BHHYBATICTh OCOOW MICJIsI BCTAHOBJICHHS 3TIAHO 13 3aKOHOJABCTBOM
(dakTy BUMHEHHS NPaBOINOPYLIEHHS, TaK 1 NMPHU3HAYEHHsS IMOKapaHHs abo
IHIIIOTO 3aXO0Jy, TMOB’SI3aHOTO 3 MO30aBJICHHSAM CBOOOIU (IMB. pIlICHHS Yy
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cupaBax «['yumapai mporu Iramiiy (Guzzardi v. Italy), Bix 6 nucromana
1980 poky, m. 100, Series A Ne 39; «Ban [poorenOpyk nporu benbrii»
(Van Droogenbroeck v. Belgium), Bix 24 uepsust 1982 poky, 1. 35, Series A
Ne 50; Tta, y sikocTi OLIBII HOBOI MPaKTHKH, pimieHHA Yy cupasi «Jlensb Pio
IMpaga npotu Icnanii» (Del Rio Prada v. Spain) [BII], 3asBa Ne 42750/09,
n. 123, ECHR 2013).

50. bigemie TOro, CloBO «micis» y MANYHKTI «@» MyHKTY 1 crarTi 5
KonBeHuii He mpoCTO O3HAayae, MO YB'A3HEHHS MA€ XPOHOJOTIYHO
B1IOyBaTUCS TICHSA «3aCY/DKEHHS». KpIM I[bOTO, «yB SI3HCHHS» Mae OyTH
HACJIIJIKOM, «BHUIUIMBATH 13 3aCy/KCHHS Ta 3aJeKaTd BiJl HHOTO» abo
BiIOyBaTUCS «HA IIJICTaBl» <«3acCy/DKEHHs». [HIIMMH clIoBamMH, Mae
ICHYBaTH JOCTaTHIM MPUYMHHO-HACHIIKOBHH 3B 30K MK 3aCyIDKCHHSAM Ta
3a3HAYCHUM 11030aBJICHHAM BOJIi (AMB. pillieHHs y cripaBi «Mroppeil mpoTH
Hinepnaunis» (Murray v. the Netherlands), 3assa Ne 10511/10, m. 77, Big
10 rpyans 2013 poky, 3 MOJANBIINMH TOCHIAHHIMH).

51. Takum umHOM, panime Cyx BCTAaHOBIIOBaB, IO pi3HI (Qopmu
MONIEPETHBOTO  YB’SI3HEHHS, SKEe He Oyll0 YacTHHOK MPU3HAYCHOTO
MOKApaHHS Yy BUTJISAI MO30aBJICHHS BOJI, CTAHOBWIIM YB SI3HCHHS 3asBHHUKA
«micnsA  3aCy/DKEHHS  KOMICTEHTHHM — Cyaom»  (AMB.,  HampUKIa,
BUIIIE3a3HauCHE pimeHHs y crpasi «Ban [Ipooren6pyk npotu bensrii» (Van
Droogenbroeck v. Belgium), mm. 33-42; pimensst y crnpaBax «M. mpotu
Himeuuunn» (M. v. Germany), 3assa Ne 19359/04, . 96, ECHR 2009; Tta
«JIxeitme, Yemac ta JIi nporu Cnonyuenoro KopomnisctBay (James, Wells
and Lee v. the United Kingdom), 3asBu NeNe 25119/09, 57715/09 Ta
57877/09, mm. 197-199, Bix 18 Bepecust 2012 poky). 3a Takux 0OCTaBUH
BIJINOBIIHE TPUMAaHHS M1l BAPTOIO HE OYyJI0 YaCTUHOIO MMOKapaHHs, a pajiie
BUIIJIMBAJIO 3 «IHIIOTO 3aX0Jy, TIOB’S3aHOTO 3 TI030aBIEHHSM CBOOOAMNY, K
1 3a3Havaocs y myHKTi 49.

(B) 3acmocyeanns euujenasedeHux NPUHYUNIe y yi Cnpasi

52. Cyn 3a3Hauae, 110 TPUMaHHS 3asBHUKA 1] BAPTOIO MPOTATOM I[bOTO
nepiofy BiOyBasioCsl MIC/sS OTOJIOUIEHHS BUPOKY y HMOro KpUMiHaNbHIN
CHpaBi, ajie 3riIHO 3 HalllOHAIBHUM 3aKOHOJIABCTBOM BCE III€ BBAXKAJIOCS
«TIONEPETHIM YB’ I3HEHHIM.

53. Hezanexno Bix kamidikanii Ha HamioHambHOMY piBHI, Cya
3a3Havae, 10 1e Mmepioj] TPUMaHHA 3assBHUKA 1] BAPTOIO HE MIANAIAE 1T
JiF0 TAMYyHKTY «c» myHKTY 1 crarti 5 KonBenmii (1uB., 30kpeMa, MyHKT
46). 3anumiaeTbes 3°siCyBaTH, YU OyJI0 BOHO BHITPABIAHUM 3@ ITiJITYHKTOM
«a» myHkty 1 crarti 5 KoHBeH1ii, OCKIIbKM >KOAEH IHIIMHM MiJITyHKT
BKA3aHOTO MOJIOKEHHS HE €, B IPUHITUII, 3aCTOCOBHUM JI0 IIi€1 CUTYaITi.

54. Cyn 3a3Hauae, mio Bupok Bif 12 aunus 2010 poky nependauas iBa
OKpPEMUX 3aX0JId, TTOB’s3aHi 3 T030aBIECHHSIM 3asBHUKA CBOOO N  MO-TIEPIIIE,
NOKapaHHs y BUIJIAAI NM030aBJIECHHS BOJI, 1 MO-ApPYyre TPUMaHHS 3asBHHKA
miJ] BapTO0 Yy BUIUIAAl 3alo0DKHOTO 3axoly A0 HaOpaHHS BHPOKOM
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3aKOHHOI CHUIM. X04a MPHU3HAYCHE IMOKAPaHHs MaJIO 3aKIHUUTHCS Yepe3 TPH
IHI, JpYruil 3a3HaueHW 3axiJ MOBHMHEH OyB TpUBATH NpUHAWMHI Ha
NBaHAIIATh JIHIB JIOBIIE, 3BaKAlOYM HA I STHAIISATHICHHUNA CTpOK,
BIIBEJICHUI I TIOJAHHS amleJsIiiHoi ckapru. Y pasi MOJaHHS
anesAIiiHOI CKapry TPUBAIICTh TPUMAaHHS 3asBHUKA TIi7] BapTOrO Oyna O mie
JIOBIIIOIO 1 3aiexana O BiJ TPUBAIOCTI PO3IJIAY CIpPaBU aNesAiiiHUM
CYIOM.

55. BigmoBigno, Cyn BBaxkae, 10 TPUMAaHHS 3asBHUKA TiJ BapTOIO,
I0JI0 SKOTro OYyJ0 TOJAaHO CKapry, Xo4da i Majio Micie Micias BiaOyTTs
3asIBHUKOM MPHU3HAYECHOTO HOMY IOKapaHHS y TOBHOMY OOCs3i, MOXHa
BBaXXAaTH «IHIIMM 3aXO0JIOM, IOB’S3aHUM i3 MMO30aBICHHIM CBOOOIM», IO
BiZIOYBaBCS «IIiCTs 3aCyKCHHS» y PO3YMIHHI HIAMYHKTY «a» MYHKTY |
crarTi 5 Konsenmii.

56. V mincymky Cyn JOXOOWTH BHCHOBKY, IO IIeH Mepioj] TPUMAaHHS
3asgBHHMKA IIiJl BapTOK MiANafae MiA A0 BHHATKY, «epeadauyeHoro
HiAmMyHKTOM «@» myHKTY | crarti 5 KonBenuii. IIpore me ciin 3’sicyBaTH,
i OYJIO TOTPUMAHO IHOTO ITOJIOKEHHS.

(if) 3axonnicmes mpumanns 3aseHuxa ni0 6apmoio ynpoooedic nepiody 3 15 do
27 nunus 2010 poxy

(o) 3acanvui npunyunu cy0o8oi npakmuxu

57. Cyn mnoBroproe, 1o Oyab-ske 1m030aBIeHHS CBOOOJM, OKpIM
BIJIMOBIAHOCTI OJTHOMY 3 BHHSTKIB, HABEJACHHUX y MIAMYHKTaX 3 «a» 10 «H»
nyHkty 1 crarri 5 KouBeHmii, mMae Takoxx OyTH «3aKOHHUMY. SIKIIO
«3aKOHHICTBY» B3ATTSA MiJ BapTy 1, 30KpeMa, IOTPUMAHHS «IOPSAIKY,
BCTAHOBJIEHOTO 3aKOHOMY, 3HAXOAATHCS M1 MUTaHHsAM, KoHBeHIIis, TTO CYTI,
BIJICHJIa€ JIO HAI[IOHAIBHOTO 3aKOHOJIABCTBA 1 BCTAHOBIIOE 00OB’S30K
3a0e3meuyBaT JOTPUMAHHS HOTO MaTepialbHUX Ta MPOIECYATbHUX HOPM
(muB. cepen OaraThOX IHIIMX JDKEpen pillieHHs y cnpaBax «Epkano mpotu
Hinepmanzis» (Erkalo v. the Netherlands), Bix 2 Bepecust 1998 poky, m. 52,
Reports of Judgments and Decisions 1998-VI; ta «bapaHOBChKHII TPOTH
[Monsmii» (Baranowski v. Poland), 3assa Ne 28358/95, m. 50, ECHR
2000-111).

58. Ilpm omiHmi 3akoHHOCTI TpuMaHHS Tix BapToro Cya TakoX Mae
3’sCyBaTH, UM caM HalllOHAJIbHHM 3aK0H BiAmoBigae KonseHii i, 30kpeMa,
3aralbHUM TpUHIUIAM, chopmynboBaHuM y KoHBeHIIi WM THUM, IO
BUIUJIMBAIOTh 3 Hel. «SKicTh 3aKOHY» O3Hayae, IO KOJU HAalllOHATbHE
3aKOHO/IABCTBO J03BOJISIE TI030aBICHHS CBOOOM, BOHO Ma€ OyTH JOCTAaTHHO
JOCTYIHHUM, YIiTKUM Ta TMependadyBaHUM IpPH HOro 3acTOCYBaHHI IS
YHUKHEHHS Oyab-sKOoi HeOe3meku cBaBULIs. Bcranosnenuit Konseniiero
CTaHJapT <«3aKOHHOCTI» BHMarae, Mmo0 Bce 3aKOHOJABCTBO OyIo
chopMynbOBaHO 3 JOCTAaTHBOIO YITKICTIO, a0W JO3BOJUTH 0CO01 — 3a
HEOOXIIHOCTI MUISIXOM HaJaHHS BIAMOBIAHOT MOpaad — PO3YMHOKIO 3a
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BIJIMOBIIHUX OOCTaBMH MIpPOIO Tepea0auyuTH HACHIIKH, 10 SKHUX MOXKE
npusBecT nesHa fis. Komu iigerbes npo mo30aBieHHsT cBOOOAN, BaXKIIKBO,
1100 HaI[lOHAIBHE 3aKOHO/IaBCTBO YITKO BU3HAYAJI0 YMOBH B3STTS ITiJ1 BAPTY
1 TPUMaHHS MiJl BapTOIO (IMB. BUIIEHABECHE pilieHHs Yy cnpai «/ens Pio
[Mpaga npotu Icmanii» (Del Rio Prada v. Spain), m. 125, 3 momaabimumu
MOCHJTAHHSMH).

59. bimbiie Toro, KOJHE TPUMaHHS ITiJI BapTOIO, SIKE € CBAaBUILHUM, HE
Moxe Bignosigatu nyHKTY | crarti 5 KoHBeHIilT — y 1bOMY KOHTEKCTI
MOHATTSI «CBAaBULISA» BUXOAWTH 32 PaMKH HEBIAMOBIIHOCTI HAI[lIOHATHBHOMY
3aKOHOJABCTBY. SIK HaCHiIOK, M030aBieHHsT CBOOOAM, IO € 3aKOHHUM 3a
HAI[lOHAJILHUM 3aKOHOJIABCTBOM, BCE IIIE MOXKE OYyTH CBaBUIBHUM, a OTXKE
TaKUM, 10 CYIIEPCYHTh MOJIOKEHHsM KOHBEHIT (IuB. pilieHHs y crpasi
«Moopen mnporu Himeuunnu» (Mooren v. Germany) [BII], 3asBa
Ne 11364/03, n1. 77, Big 9 nunas 2009 poky).

60. Cyn pasilie He HaBOJMB 3arajbHe BU3HAYEHHS TOTO, IKI caMe BN
Il opraHiB BIaJM MOXXYTh CTAHOBUTH «CBaBULISH» y PO3yMiHHI IYHKTY |
crarti 5 KonBeHnii. [IpoTe KiIt04YOBI MPHUHIMIK, BCTAHOBJIEHI Ha OCHOBI
KOHKPETHHUX BHIAJIKIB, JOBOISTH, IO IMOHSATTS CBABULIS Y KOHTEKCTI CTaTTi
5 MEBHOIO MIPOI0 3MIHIOETHCS 3aJ€KHO BiJl BIAMOBIIHOTO BUAY TPUMAHHS
nig Baptoro (muB. pimeHHs y copaBi «Caami npotu  CrHonydeHOro
KopomnisctBay (Saadi v. the United Kingdom) [BII], 3assa Ne 13229/03,
n. 68, ECHR 2008, ta «Ilnemo npotu Yropumwmuaun» (Plesé v. Hungary),
3asBa Ne 41242/08, . 57, Bix 2 sxoBtHs 2012 poky). OauH i3 BCTAHOBICHUX
npakTukoro Cyny 3arajibHUX MPUHIUIIB MOJIATAE Y TOMY, 110 TPUMAHHS i1
BapTOI BBAKATUMETHCS «CBABUILHUMY, KOJIM, HE3BAKAIOYH HA JOTPUMAHHSI
OYKBHU HAI[IOHAJILHOTO 3aKOHY, MAa€ MICII€ HEIOOPOCOBICHICTh 00 BBEICHHS
B OMaHy OpraHaMu Bjaau, a00 KOJMU OpraHH BIAIM HEXTYIOTh CIpoOaMu
NPaBUJIBHOTO  3aCTOCYBaHHS  BIAMOBIAHOTO  3aKOHOJAaBCTBA  (IHB.
BUIIIEHABE/IeHe pillleHHs y crpasi «MoopeHn npotu HiMeuunan» (Mooren v.
Germany), . 78).

61. binpme Toro, BuMMoOra, mo0O TpUMaHHS MiJ BapTO0 HE OYI0
CBaBUJIbHUM, O3Haua€ HEOOXIAHICTh JOTPUMAHHS MPOMOPLIMHOCTI MIXK
HABEJCHOIO IMiJICTABOI TPUMAHHS MiJl BapTOIO Ta BJIACHE TPUMAHHSAM IIiJ
BapTOI0 (IMB. BHICHABelIeHe pimeHHs y crpasi «Jxeiimc, Yemic Ta Jli
npotu Cnomnydenoro KopomisctBa» (James, Wells and Lee v. the United
Kingdom), m. 195). Mexi mnepeBipkd Ha NPOMOPIIHHICTh, IO MaE
3aCTOCOBYBAaTUCS y KOXHIM CHpaBi, 3ajJeXaTh BiJl BHJIY TpUMaHHS Hij
BapTOIO, TIPO AKUH UAEThCSA. Y KOHTEKCTI TPUMAaHHS 1] BApTOIO Ha MiACTaBl
mianyHKTy «a» myHkty | crarti 5 KonBennii Cya 3arajioMm T0XOAWB
BHCHOBKY, III0 pIIlICHHS TPO TIPHU3HAYCHHS IIOKApaHHS Y BUIJISAII
1M030aBJICHHS BOJI Ta TPUBAIICTh IHOTO MOKApPaHHS € paille MUTAaHHIMHU
HalliOHATBHUX OpraHiB Biamy, Hix Cyay (auB. pitneHHs y crpasi «T. mpoTu
Crnonyuenoro KopomisctBay (T. v. the United Kingdom) [BII], 3asBa
Ne 24724/94, n. 103, ECHR 2000-1; ta BuicHaBeacHE PIllICHHS Yy CIIpaBi
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«Caani nmpotu Crionmyuenoro Koposmiscra» (Saadi v. the United Kingdom),
n. 71). Ilpu upoMy, BU3HAYAIOUH, YH TIONIEPE/IHE YB SI3HEHHS, sIKEe HE OYII0
YaCTUHOK MPU3HAYCHOTO 3assBHUKAM TOKapaHHs, aje sSKe BCE IIE ITiIIaiae
mig Ai0 MANYyHKTY «a» myHkTy 1 crarti 5 KonBeHwii, MiCTHIIO O3HAaKH
cBaBiws, Cy/1 BBa)KaB 32 HEOOXiTHE BCTAHOBHTH METY TPHMAHHS 3asBHUKIB
MiJ] BAPTOIO BIAMOBIHO 0 MIAMYHKTY «a» MyHKTY | cTarTi 5 Ta 3MIHCHUTH
HepeBipKy  MPOMOPLIHHOCTI  3acTOCYBaHHs — Takoro 3axonay  (auB.
BUIlICHABeeHe pimeHHs y cmpaBi «/xeiimc, Yemrc Tta Jli mpotm
Cnonyuenoro KopomisctBay (James, Wells and Lee v. the United
Kingdom), . 205).

(B) 3acmocyeanns suujenasedeHUx NPUHYUNI8 y yill CRpasi

62. Cyn He BOayae KOAHHMX O3HAK TOTO, IO pilieHHs binonepkiBchkoro
CyIly TIpO TPHMAaHHSI 3asiBHHKA ITiJ]] BAPTOIO JI0 HAOpaHHS BHPOKOM 3aKOHHOI
CWJIM CYyNEepeyWSI0 HalllOHAJIbHOMY 3aKOHOJABCTBY. biibine ToOro,
3aCTOCOBHI  TOJIOKCHHSI ~ 3aKOHOJABCTBA  BUJAIOTHCS  UITKUMH  Ta
nependauyBanumu. OTxe, YiTKO 3a3HaueHa y KpumiHambHOMY KoJeKci
VYkpainu HopMa rnepeabdavae, Mo Cya, SKUH MOCTAHOBIISIE BUPOK, TOBUHEH
BUPIIINTH, SIKUN 3aMIO0DKHUN 3aXiJl 3aCTOCOBYBATUMETHCS JIO 3aCYIKEHOTO
710 HaOpaHHsS BHUPOKOM 3aKOHHOI cuin (auB. myHKT 18). I3 HarioHanbHOTO
3aKOHO/ABCTBA TaKOX BHILIMBAE, IO CTPOK 3aCTOCYBaHHS BiAMOBIIHOTO
3armo0iKHOTO 3aX0/y HE 3aJIeKHUTh BiJl CTPOKY MPU3HAYEHOTO MOKApaHHS Y
BUIJISAJII T030aBIICHHS BOJIi, @ OTXKE MOXe OyTH JOBIIKM 33 HbOTO.

63. Cyn Bce mie Mae IepeKOHATUCS B TOMY, 1110 3a3HAa4YEHE TPUMAHHS i1
BapTOI0, HE3BAKAIOYM HA  WOro  BIAMOBIAHICT,  HAI[lOHAJIHLHOMY
3aKOHOJIABCTBY, HE OYJI0 CBAaBIILHUM, & OTXKE HE CYNEPEUNIO MOJIOKCHHIM
KonseHttii.

64. Cyn He BBaxkae, MO Yy pimeHHI BUIONEPKIBCEKOTO Cyay IMpo
3aUIICHHS] y CHUJIi 0OpaHOro IOAO 3asiBHUKA 3amo0iKHOTO 3aXody ¥y
BUMJIAJI TpPUMaHHS MiJ BapTol0 Oyna ska-HEOynb HEI0OPOCOBICHICTB.
Boanouac Cyn 3ayBaxye, 110 y BUPOKY HE OYIIO KOJHOTO OOTPYHTYBaHHS 3
[ILOTO TPUBOY, OKPIM 3arajbHOi 3TaJKd MPO 3aCTOCYBAaHHS 3a3HAYEHOTO
3aX0/y Yy pE3ONIOTHBHIM dacTuHi. JIummaetbcss He3 SICOBaHMM, IO
CHOHYKaJO CyJ, SIKMI NOCTAaHOBHUB BHPOK, 3aJUIIUTH O€3 3MiH 0OpaHuil
II0JI0 3asiBHUKA 3allO01KHUN 3aXifl y BUTISAI TPUMaAHHS MijJ BapTOIO, SIKUM
SBHO TICPEBUI[yBaB TPUBATICTh MPHU3HAYCHOTO TOKAPAHHS Yy BUTJISAL
1030aBJICHHS BOJI.

65. Cyn moroKyeTbes 3 THM, IO MOTJIM iCHYBaTH MEBHI MipKyBaHHS,
K1 00yMOBIIIOBAJIM OOpaHHS MiJCYHOMY 3aroO0DKHOIO 3aX0/Ay y BUITIAAL
no30aByieHHA CBOOOJM, HE3aJeKHO BI1J] TPUBAJIOCTI MOKAPAHHS y BUIJISAAL
no30aBJieHHS BOJi, JUig 3a0e3MedeHHs WOro JOCTYMHOCTI TiJl 4Yac
MPOBA/UKEHHST Yy CYy[l amessiifHOl 1HCTaHMIi, SKIIO BUPOK CYHy HepuIoi
iHCcTaHLIl Oyzae ockapxeHo. [Ipore y Bupoky binouepkiscskoro cyny Big 12
munHs 2010 poky Taki MipKyBaHb HE HaBOAWIWCA HI TpsAMO, HIi
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ornocepenkoBaHo. HaBmaku, cyn BiA3HAUMB CHIBIpAIl0 3asBHUKA 31
CIIJCTBOM 1 Ha LiH MiACTaBl BUPIIIMB NPU3HAYUTH HOMY OUTBII M’sKe
HOKapaHHs, HDK TMepeadayeHo 3aKOHOJABCTBOM (AMB. 4YacTHHY 6).
BinmosigHo, mpoOBXKyBaHe TPUMAaHHS 3asiBHUKA IT1/1 BapTOIO, sIKe HE Oyl
YACTUHOIO CTPOKY HMOTro TOKapaHHS y BUIJIAII 1M030aBJICHHS BOJIi, Oyio
HeBUIIpaBAaHUM. ¥ 3B’s3Ky 3 nuM Cyx 3a3Hadae, o Ypsij TakoK BU3HAB
1€ Y CBOIX 3ayBakeHHSX (IuB. MyHKT 26).

66. 3 ormsaay Ha BueHaBeneHI MipkyBaHHS Cya JHOXOAWTH BHCHOBKY,
0 TpUMaHHS 3asBHMKA Mmia Baptor 3 15 po 27 mumua 2010 poky
BiZOyBasoch y nopymenss nyHkry 1 crarti 5 Konseniii.

(b) Tpumanus 3asiBHMKa 1ix BapTow 3 27 10 29 munus 2010 poky

67. Cyn 3a3navae, mo 27 munHs 2010 poky Bupok binonepkiBcbkoro
cyny Bin 12 munas 2010 HaOpaB 3akOHHOI cvud. BiAmoBigHO, MPUIHHUAIHA
ICHYBaTH MiJCTaBU TPUMaHHS 3asBHUKA IIiJl BAPTOIO B SKOCTI 3aMl001KHOTO
3aX0Jy /10 HaOpaHHS BUIIE3a3HAYCHHM BHUPOKOM 3aKkOHHOI cuiu. Llei
nepiol TPUMaHHS 3asBHUKA IIiJl BapTOK TaKOX HE OyB IOB’S3aHUMl 3
BIIOYTTSAM NPU3HAYEHOTO0 HOMY IMOKApaHHS Yy BHUIJIAII 1MO30aBJIEHHS BOII,
OCKUJIBKHM HOTO CTPOK 3aKIHUMBCS IIIE PaHiIIIe.

68. Cyn moBTOpPHO 3a3Hauae, IO NEBHA 3aTPUMKa TNPH BHUKOHAHHI
MOCTaHOBU MPO 3BUILHEHHS B3ATOI MiJ BapTy OCOOM € 3pO3yMLIOI0 1 4acTo
HEMHHYYOIO 3 OIJISIIy Ha MPaKTHYHI MipKyBaHHsS, TOB’S3aHI 3 POOOTOIO
CyIiB Ta JOTpUMaHHSAM TMeBHUX ¢opmanbHocTell. [lpoTe HarioHanbHI
OpraHH BJIaJId MAalOTh HAMAraTUcs 3BECTH 1€ 10 MiHIMyMY (IMB. PillICHHS y
cnpaBax «Kyinu nmpotu ®panrii» (Quinn v. France), Bix 22 6epesnst 1995
poky, m. 42, Series A Ne 311; «JIxynis Mannoni nporu Iramii» (Giulia
Manzoni v. ltaly), Bix 1 mumas 1997 poky, y kinmi m. 25, Reports of
Judgments and Decisions 1997-1V; «K.-® nporu Himeuunnm» (K.-F. v.
Germany), Bix 27 mucromaga 1997 poky, m. 71, Reports 1997-VII;
«Manuini nmpotu Irtamii» (Mancini v. Italy), 3asBa Ne 44955/98, . 24,
ECHR 2001-1X).  AnmiHicTpatiBHI  (opManbHOCTI, MHOB’s3aHi  3i
3BUIBHEHHSIM 3-TIiJi BapTH, HE MOXYTh BHIIPABAATH 3aTPUMKY, IO
nepeBuIlye Kinbka roauH (muB. pimeHHs y cmpaBi «HikoigoB mnpotu
Bonrapii» (Nikolov v. Bulgaria), 3assa Ne 38884/97, n. 82, Bixg 30 ciuns
2003 poky). JlepxaBu-yuacHuii KOHBEHIIT MalOTh OpraHi3oBYBaTd CBOIO
NPaBOBY CHCTEMY TaKUM YHUHOM, MIO0 iX TMPaBOOXOPOHHI OpPTaHU MOTIIH
JOTPUMYBAaTUCS  3000B’S3aHb  IIOAO  YHUKHEHHS  HEBUIIPABIAHOTO
no30aBlieHHsT CBOOOIM (IMB., HAMPHKIIAMA, pillieHHS y crpaBax «CyxapiH
npotu Pocii» (Shukhardin v. Russia), 3assa Ne 65734/01, m. 93, Big 28
yepsHs 2007 poky; ta «Moxkamnan npotu Ykpaiam» (Mokallal v. Ukraine),
3asBa Ne 19246/10, 1. 44, Bix 10 suctonana 2011 poky).

69. V miif cripaBi HaIlIOHAILHUM OpraHaM BIIJ¥ 3HAIOOMIIOCS ABI T00H
JUTSL OpraHi3ailii 3BUIbHEHHs 3asBHUKA 3-TiJ BapTU Micls TOTo, fK 13
HaOpaHHsAM BUpokoM Bia 12 munHs 2010 poky 3aKOHHOI CHIJIM MPUITMHUIN
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ICHYBaTH MIJACTaBU TPUMaHHSA HOTO IMiJ BapTO. 3Ba)Kar0YM HA IOMITHE
Miciie, iK€ IpaBO Ha CBOOOMY 3aiiMa€e y JEMOKPATHYHOMY CYCIiJIbCTBI,
JiepKaBa-BIMOBIIaY Ma€ BJIATHUCh O BCiX Cy4acHUX 3aco0iB 3B’s3KY IS
MiHiMi3a1il 3aTPUMKN BUKOHAHHS MTOCTAHOBU IPO 3BUIPHEHHS 3asBHHKA 3-
i BapTH, SIK [[bOTO BUMAarae BiJMOBiJHA MpaKTHKa (IUB. BUIIE3a3HAYCHE
pimenHst y cnpasi «Moxkamwtan npotu Ykpaiam» (Mokallal v. Ukraine),
. 44). Cyn He BBaXkae, 10 Y I CrpaBi opraHy Biagu YKpaiHH BHKOHAJIH
III0 BUMOT'Y.

70. I3 mporo BHILIMBAE, O TPUMAHHS 3assBHHUKA IIiJI BAPTOIO BIIPOIOBK
BKa3aHOTO Iepiogy He Oyno BHIIpaBIaHUM 3TiTHO 3 MyHKTOM 1 cTarTi 5
KonBenii.

(c) BucHoBok

71. 3 ornsgy Ha yce BuieHaBeneHe Cyf T0XOIUTh BUCHOBKY, 110 Oy10
nopyuieHHs: myHKTy 1 ctarti 5 KoHBeHIii y 3B’53Ky 13 3arallbHUM CTPOKOM
TPUMaHHS 3asBHHUKA ITiJ1 BApPTOIO, 1010 SIKOT0 O0yI0 mogano ckapry (3 15 g0
29 numast 2010 poky).

Il. CTBEPJUKYBAHE TIIOPYIIEHHSA ITIYHKTY 1 CTATTI 2
[TPOTOKOJIY Ne 7 JO KOHBEHIIII

72. 3agBHUK TakOoX CKapxkuBcs 3a crarreto 2 Ilporokomy Ne 7 no
KouBenii, mo ioro ¢akTuyHo Oysi0 1mo30aBieHO MpaBa HA OCKap:KEHHSA
BUPOKY Yy KpHMiHaJbHIA CHOpaBi O[O0 HBOTO. Y BIAMOBIAHIA YacTHHI
MIOJIOXKEHb, Ha K1 TOCHJIABCS 3asIBHHK, 3a3HAYCHO TaKe:

«Korxen, koro cyy BU3HaB BUHHUM y BUMHEHHI KPUMIHAIFHOTO NPAaBONOPYIICHHS,
Ma€ MpaBoO Ha MeperIsiy CyJOM BHIIOI iHCTaHIII (GakTy BU3HaHHS HOTO BUHHUM abo
BUHECEHOTO HOMY BUPOKY. 3IiMCHEHHS [IbOTO MpaBa, BKJIOYAIOYHN Mi/ICTaBU, Ha SIKUX
BOHO MOXe€ OyTH 3/1iiCHEHE, PeTyII0E€ThCS 3aKOHOM.

2. I3 uporo mpaBa MOXYTb NOIIMPIOBATUCS BUHATKH JUIsL Tepe0aueHUX 3aKOHOM
HE3HaYHUX MPABONOPYILIEHb a00 KOJIM BIINOBIAHY 0cO0y CyIMB y Hepiuii iHCTaHIT
HalBUIM cyJ, a0 Kosu ii OyJi0 BU3HAHO BUHHOIO 1 3aCyJDKEHO IMICIS OCKapKEeHH:
BHUIIPaB/yBaJbHOI'O BUPOKY.)»

A. TlpuiiHATHiCTH

73. Cyn 3a3Havae, 10 I cKapra HE € SBHO HEOOIPYHTOBAHOIO Y
PO3YMiHHI MIIANYHKTY «a» MyHKTY 3 ctarTti 35 KonBeniii. Bona takox He €
HENPUWHATHOIO 3 OyAb-SIKUX 1HIIMX MiJAcTaB. ToMy BoHa Mae OyTH BU3HaHa
IMPUHHATHOIO.
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B. Cyrp

74. 3asBHUK CTBEpJKyBaB, IO HOMYy JOBEJOCS oOMpaTu MiX
3MIMCHEHHSM CBOT'O IpaBa Ha OCKap)KEHHS BUPOKY y KpUMIHAIBHIN CIipaBi
I0JI0 HBOTO, 3 OJHOrO OOKY, Ta CBOOOMOIO, 3 IHIIOr0 OOKy. I[HIIMMH
CJIOBaMH, BiH CTBEPIDKYBaB, IO KO BiH BUPIIIMB OCKAPKyBaTH BUPOK, 1€
ICTOTHO 3aTpuMalIo O HOro 3BUIBHEHHS 3-111]1 BapTH.

75. Ypsan He HagaB 3ayBaXKCHb III0JI0 3a3HAYCHOTO apryMEHTa 3asBHHKA.
VYpsan 3a3HaUMB, IO 3TiAHO 3 HAIIIOHAIBHUM 3aKOHOJIABCTBOM 3asBHUK MaB
paBo ocKapkUTH BUPOK Bix 12 mumusa 2010 poky, ane BUpimUB HE poOUTH
nporo. BimmoBimHo, Ypsa BBakaB, IO NpaBa 3asBHUKA 3a CTATTEIO 2
[Tpotokomy Ne 7 mopyiieHo He 0yJ1o0.

76. Cyn 3a3nauae, mio 3arainoMm JloroipHi CTOpPOHM MarOTh IIUPOKI
MeX1 CBOOOJIM pPO3CYNy IIOJO0 BU3HAYEHHS NOPSAKY peanmizamii mMpasa,
nepenoadernoro crarrero 2 [Iporokony Ne 7 no KonBenuii (quB. pimieHHs y
cupaBi «Kpombax mnporum ®panmii» (Krombach v. France), 3asBa
Ne 29731/96, 1. 96, ECHR 2001-11).

77. Sk BumuBae 3 npaktuku Cyny, UM IOJIOKEHHSIM B OCHOBHOMY
PETYIIOIOTHCS IHCTUTYIIWHI MUTAHHS, TakKi SK JOCTYI O amesIiifHOro
cyay abo oOcAr meperisiiy B aneNsiiiHoMy Hopsiaky (IuB, HampUKIaL,
yXBaly MO0 MPpUHHATHOCTI y crpaBi «Ilemri Ta @poans mpotu ABCTpii»
(Pesti and Frodl v. Austria), 3assu Ne 27618/95 ta Ne 27619/95, Bix
18 ciuns 2000 poky).

78. 'V konTekcti nutanHs noctyny Cyza BBakae NPUHHATHUM, 30KpeMa,
Te, MO y JAEAKUX KpaiHax MiJACYAHUH, KUK Oakae OCKapKUTH PIilICHHS
Cyly, IHKOJM TIIOBMHEH OTpPUMAaTH Ha 1e A03BUl. OIHAK MPUHIIMIIOM
yCTaJeHOi MPAaKTUKH € Te, 110 Oy/b-1Ki 0OMEXEeHHsI IIpaBa Ha Meperysii, 110
MICTSTbCS Y HalllOHAJIbHOMY 3aKOHOJIaBCTB1, MAlOTh 3a aHAJIOTI€I0 3 PAaBOM
Ha JOCTYIl 1O CYHy, SIKMM 3akpirmieHo nmyHKToMm 1 crarti 6 KonBenii,
HepeciliJyBaTH 3aKOHHY METYy Ta He MOpYILIyBaTH caMy CyThb IIbOTO IpaBa
(muB. BUINeHaBeneHe pimieHHs y crpaBi «Kpombax mporu Dpaniriin
(Krombach v. France), m. 96; pimenns y cnpaBax «['ypenka mpoTu
VYxpaiam» (Gurepka v. Ukraine), 3assa Ne 61406/00, m. 59, Bix 6 BepecHs
2005 poky; ta «[anctsH mporu Bipmenii» (Galstyan v. Armenia), 3asBa
Ne 26986/03, 1. 125, Bin 15 nmuctonama 2007 poky).

79. Cyn mnosroproe, mo KoHBeHILis MOKJIMKaHAa TapaHTyBaTH He
TeopeTH4Hi a0o mNpHUMapHi MpaBa, a NpaBa, AKI € MPAKTUUYHUMHU 1
epextuBHUMHU. lle 0coO0nMMBO cTOCyeThCs MpaBa Ha JOCTYN JO CYy1y,
3Ba)KAalOUM Ha MOMITHE Miclle, BIIBEICHE Yy IEMOKPaTUYHOMY CYCH1IbCTB1
npaBy Ha chOpaBeAnuBHid cyn (ouB. pimeHHs y crnpaBax «Eiipi mpotu
Ipnanaii» (Airey v. Ireland), Bix 9 sxoBtHst 1979 poky, . 24, Series A Ne 32,
ta «["apcis Manibapno npotu Icnanii» (Garcia Manibardo v. Spain), 3asBa
Ne 38695/97, m. 43, ECHR 2000-11). ITam’sratoust mpo 3a3HAYEHHIt
npuniun, Cyn y cBOIX pIIIEHHSX TaKOX BCTAHOBIIOBAaB, IO (pakTHUYHA
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nepemkoga Moxe cynepeuntn KOHBEHII Tak camo, K 1 HOpUAWYHA
nepemkona (auB. pimenHs y copaBi «lommep nporu CronydeHOro
Kopomniscteay (Golder v. the United Kingdom), Bixg 21 arotoro 1975 poky,
n. 26, Series A Ne 18, ta, y sKocTi Oijblll HOBOTO mocuiaHHs, ««lleHTp
npaBoBuX pecypciB Banentuna Kemmsiny» nporu Pymywmii» (Centre for
Legal Resources on behalf of Valentin Campeanu v. Romania) [BI1], 3asBa
Ne 47848/08, 1. 113, ECHR 2014).

80. IMomeprarounck no miei cupaBu, Cyja 3a3Haydae, M0 3aKOHOIaBCTBOM
VkpaiHn mepen0aueHO WITKMKA TOPSJAOK  OCKapKEHHS BHPOKY Y
KPUMIHAJIBHOMY MpOBaKeHHI. [IpoTe ciinx 3’scyBaTu, Yu MEPEHIKOHKAIH
3asBHUKY y WOro TpaBi Ha OCKApXEHHs, a SKIIO TaK, TO YA MOTJA IS
MEPeNIKoa BBAXKATUCS TaKOW, IO TOPYyIIWiIa camMy CyTh TIpaBa,
3akpimneHoro cratrero 2 [Iporokomy Ne 7 1o KonBeniiii.

81. Cyn 3a3Hadae, M0 HAMIOHAIBHI CyIU BBaXald 3a HEOOXiIHE
3aUIINTA B CUJIl OOpaHUil 3asBHUKOBI 3amoODKHUM 3axi y BHIJISAAL
TPUMAaHHS IIiJ] BapTOK JO0 HAOpaHHS BHPOKOM CYAY IEpIIOi 1HCTAHIIIT
3aKOHHOI CWJIM HaBiTh MICIS TOTO, SIK NMPU3HAYCHUH HOMY IIUM BHPOKOM
CTPOK YB’SI3HEHHS BXKE 3aKiHUMBCA. Y 3B’SI3KY 3 BIJCYTHICTIO OyIb-sIKHX
anesAIMHUX CKAapr 3a3HA4YCHHMM Tepioj] TpUBAaB ABAHAIIATH IHIB. SkOu
3aSBHUK BHPIIIMB OCKAPKUTH BHPOK, 1€ O 3aTpUMaao HaOpaHHS HUM
3aKOHHOI CHJIM Ha HEBU3HAUCHUI Mepio yacy.

82. BiamoBigHo, Cy/ MOTOIKYETHCS 3 apryMEHTOM 3asBHUKA PO Te, 110
I[IHOIO 3a 3/1MCHEHHsA HOro mpaBa Ha ockapxkeHHs Oyna 6 Horo cBobona,
TUM Ouibllle, IO TPHUBAIICTH TPUMAHHS WOro Mg BapTol Oyma O
HeBu3HaueHow. Tomy Cyn BBaXkae, 10 i 00CTaBUHH MOPYILIWINA CaMy CYTh
fioro mpasa, 3akpimienoro crarreto 2 [Iporokony 7 1o KonBentrii.

83. Otxe, Oys0 NOPYIIEHHS [ILOT'O TOJIOMXKEHHS.

1. 3BACTOCYBAHHS CTATTI 41 KOHBEHLIII

84. Crarreto 41 Konseniiii nependadeHo:

«xmo Cyn BuzHae ¢akt mopymeHHs KoHBeHmii abo MpOTOKOIIB 0 Hel i SKIIO
BHYTpimHE TpaBo BigmoBigHOiI Bucokoi JlorosipHoi CTopoHU mepembadae mwiie
gacTkoBe BimmkomyBaHHs, Cyn, y pa3i HEOOXiTHOCTi, HaJa€ MOTEPHUIIH CTOPOHI
CIpaBeNTUBY caTHC(HAKIIIO.»

A. HIxoxa

85. 3asBuuk BumaraB 3000 eBpo BiAIIKOyBaHHS MOPATbHOI IITKOIH.

86. Ypsa 3amepeuMB NpOTH L€l BUMOTH SK HEOOIPYHTOBaHOI Ta
HaMIpHOT.

87. 3Baxkarouu Ha yci o6ctaBuHH 1i€i cripaBu, CyJ MOTOHKYETHCS 3 THM,
0 3asBHHUK 3a3HAaB MOPAIBHOI IIKOJU, SKY HE MOXKHA BIJIIKOYBaTH
caMUM JIUIIE€ BCTAaHOBIEHHSM mopyiieHHs. [Ipuiimatoun pimieHHS Ha
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3acagax crnpaBeiuBocTi, CyJl 3aJ0BOJIBHSIE BUMOTY 3asBHUKA y TIOBHOMY
00cs31.

B. Cynosi Ta inmi BuTparu

88. 3asBHuK Takox BuMaras 1330 eBpo KomreHcallii Cy0BUX Ta 1HIINX
BUTpAT, MOHECEHUX Mix 4ac mpoBapkeHHs y Cyni. 3asBHuk npocuB Cyx
nepepaxyBaTH 110 CyMy Ha 0aHKIBCHKUI paXxyHOK HOTO MpeICTaBHUKA.

89. Vpsn 3amepedyBaB MPOTH BUILE3a3HAYCHOT BUMOTH SIK HaIMipHOI.

90. 3rizHo 3 mpaktukoro Cyay 3asBHHK Mae€ MpaBO Ha KOMIICHCAILIiO
CY/IOBHX Ta IHIIMX BHUTpAT, JIMIIE SKIIO Oyae JOBEICHO, IO TaKi BUTPATH
Oynmu (GakTHYHMMHU 1 HEMHUHYYHUMH, a iX po3Mip — OOIpyHTOBaHUM. Y IIii
CrpaBi, 3BaKaloul Ha HAasBHI y HHOTO JOKYMEHTH Ta BHILE3a3HA4YCHI
kputepii, Cyx 3a0BOJIbHSE€ BHMOTY 3asBHHKA y TOBHOMY 00Cs3i Ta
npucymkye nomy 1330 eBpo koMIleHcallii CyJJOBUX Ta 1HIIUX BUTPAT.

C. ens

91. Cyn BBaxae 3a Halle)KHE MPU3HAYUTH MEHIO HA MiJCTaBl TPAHUYHOI
MO3UYKOBOI CTaBKM EBPOMEHCHKOr0 LEHTPAIBHOrO OaHKy, J0 SKOI Mae
OyTH 10AaHO TPHU BiJICOTKOBI MMyHKTH.

3A IUX OBCTABHUH CY /] OJHOI'OJIOCHO

1. Ozonouwiye 3as1By NpUHHATHOIO;
2. Ilocmanosnse, mo O0yno nopymeHHs NyHKTY 1 ctarTi 5 KonBentii;

3. Ilocmanosnsie, mo Oyno nopymeHHs crarti 2 I[Iporokomy Ne 7 mo
KonBeHitii;

4. [Tocmanoense, mo:

(@) ympoaoBk TPhOX MICAIIIB 3 JaTH, KOJIHU 1€ PillleHHS HAOy/Ie CTaTycy
OCTaTOYHOTO BIANOBIMHO a0 MyHKTY 2 ctarti 44 KouBeHuii,
JiepKaBa-BIAIOB11ay ITOBUHHA CIUTATUTH 3asIBHUKOBI
HIDKYCHABEJICHI CyMHM, SKi MaioThb OyTH KOHBEpPTOBaHI y BaJlIOTY
JiepKaBU-BIAMOBI1aya 3a KypCOM Ha JIeHb 3/11CHEHHS TUIaTeXYy:

(i) 3000 (Tpm Tucsiui) €BpO BIIIKOTYBaHHS MOPAJbHOI IIKOJH Ta
JIOMAaTKOBO  CyMy  OyIb-KMX  TOJATKIB, 10 MOXYTh
HapaxoByBaTHUCH,

(i) 1330 (ogma THCsYa TPHCTAa TPHUALATH) €BPO KOMIIEHCAIIIT
CYJIOBHUX Ta IHIIMX BHUTPAaT Ta JOAATKOBO CyMy OYIb-SIKHX
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MOJATKIB, 10 MOXYTh HApaxOBYBaTHCh, SKI MalOTh OyTH
nepepaxoBaHi Ha OaHKIBCHKUI paXyHOK HOTo MpeacTaBHUKA,

(b) i3 3aKiHUEHHSAM 3a3HAYCHOTO TPUMICAYHOTO CTPOKY JO OCTATOYHOT'O
PO3paxyHKy Ha BUIIE3a3HAYCHI CYMH HAPaxOBYBAaTUMETHCS MPOCTHUIA
BijgcoTok (Simple interest) y po3mipi rpaHHYHOT MO3WYKOBOT CTABKH
€BpONEHCHKOro IEHTPaIbHOIO OaHKy, fKa MdisiTUME B Tepiof
HECIUIaTH, JI0 SIKO1 Ma€ OYTH OJJAaHO TPH BiJICOTKOBI ITyHKT.

VUYUHEHO aHIMIIHCHKOI0 MOBOIO Ta IOBIJTOMJIEHO HHCHMOBO 4 uepBHS
2015 poky BianoBigHo 1o myHKTIB 2 Ta 3 [IpaBuna 77 Pernamenty Cyny.

Minan bnamko Mapk Bimrirep
(Milan Blasko) (Mark Villiger)
3acrynHuk Cekperaps ['onoBa

BinnosigHo mo myHkty 2 ctarTi 45 KonBenuii ta nynkry 2 [IpaBuna 74
Permamenty Cyay 10 1bOrO pIlICHHS JOJAEThCS OKpeMa JyMKa CYIIi

b.M. 3ynanuiua.

M.B.
M.b.
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JIYMKA CY /I 3VIIAHUIYA, 11O 3BICAETHCA 3
JIYMKOIO BUIBIIOCTI

[{# crpaBa CTaHOBUTH CIPABXHIO «IWJIEMY YB’SI3HEHOI ocoOm». Uepes
0COOJIMBY MPUPOAY KPUMIHAIBHOTO Mpolecy B YKpaiHi 3aBHUK YBECh 4ac
MOKapaHHs y BUIJIAAI TO30aBJIEHHS BOJII MPOBIB, Oyaydd «IOTEPEIHBO
yB’sI3HEHHM», X04a Iie yB’s3HeHHs de facto Oymo Takum, 1o BigOyBaiocs
iCJIs 3aKIHUEHHSI CYIOBOTO MTPOBA/KEHHSI Ta JI0 MOCTAHOBIICHHS BUPOKY. Y
HiICYMKY CyJ Tepmoi I1HCTaHUii BKIIOYMB JO CTPOKY BiOyBaHHA
MOKapaHHs yBECh 4Yac, MPOBEACHUN 3asBHUKOM Y «IIOTICPEIHBOMY)
yB’si3HeHHI. OTmke, 3asBHUKA CIig Oylo 3BUIBHUTH OJpa3y IICIIs
OTOJIOLICHHS BUPOKY.

Omxe, U1 3asBHUKAa BUHUKIA JwiieMa. Y pasi, SKOM BiH IOTOJUBCS 13
BUPOKOM Ta MIOKAPAHHSM SIK OCTATOYHHMH, BiH MIl' BUIBHO MITH 3 YCTaHOBH
HIOTIEPETHROTO YB’si3HEHHs. [IpoTe, KO BiH BHPINIMB O CKOPUCTATHUCS
CBOIM IIPaBOM Ha OCKap>KeHHs, rapanToBanuM KoHBeHIieto, KoHcTUTYIII€O
Ta KPUMIHAIBHUM IPOIIECOM, BIH MaB OW 3alUIIATHUCA Yy CTAHOBHUII, IO
HA3UBAJIOCS «TIOTIEPEIHIMY YB’ I3HCHHSIM.

[HmME  coBaMu, 4Yepe3 MNpPHUMXY CHCTEMH BiH OyB 1030aBlICHHIMA
MO>KJIMBOCTI a00, K MiHIMyM, Oa)kKaHHsSI CKOPUCTATHCS CBOIM IIPaBOM Ha
ockapkeHHs 3a myHKToM 1 ctarTi 2 [IpoTokomy Ne 7 no KonBenmii:

«ITpaBo Ha OCKapKEHHs y KPUMIHAJIBHUX CIIPaBax»

«1. KoxeHn, Koro cya BHU3HaB BHHHUM Yy BYMHEHHI KPHUMIHAIBHOTO
MIPaBOIIOPYIICHHS, MA€ MPaBO Ha MEPEerJisiA CyAOM BHUINOI iHCTaHIIT (aKkTy BU3HAHHS
Horo BUHHMM a00 BHHECEHOTO HOMY BHPOKY. 3IiMCHEHHS LbOTO MPaBa, BKIIOYAIOUN
Ii/ICTaBH, HA SKUX BOHO MOXeE OyTH 31iiCHEHE, PEryJIIOETHCS 3aKOHOM.

L

51 6e3cyMHIBHO MOTO/DKYIOCH 3 pe3yjbTaTaMU pO3IJIALY 1i€l CrpaBH, aje
IOPOMOHYI0 TYT MPOBECTH AHAIOTII0 13 IIMPOKO BIJOMUM NPUHIMUIIOM
KPUMIHAJIBHOIO MPOLECY IIOAO TaK 3BaHOI «3a00pOHH MOTIPLICHHS
BUpoKy» (reformatio in peius). JIexTo 3 mpaBO3HABIIB CTBEPUKYE, IO 1€ —
MpaBO KOHCTUTYILIMHOTO piBHS, TOOTO IO MIACYAHHM, KOJIU BiH € €IUHUM,
XTO TOAa€e anenﬂuiﬁHy CKapry, MOBUHEH MaTH TapaHTiio, 1[0 BHUPOK 3a
pe3yibTaTaMH anessiifHOro po3risay He 6%/I1e OUTBII CYBOpPHM, HIX
BUPOK, TOCTAHOBJIEHUI HUYKYECTOSIIUM CYJIOM.

1. Jus., nanpukian, «TeopeTrnyHi Ta MpaKTUYHI MUTaHHSA 3a00POHM IMOTiPIICHHS BUPOKY
(reformatio in peius) B Yropumui» mig penaxiiero I'epke ta Tora (Herke and Toth,
Theoretical and Practical Issues of the Prohibition of Reformatio in Peius in Hungary),
Issue of Business and Law, Tom 3 (2011), at http://www.herke.hu/tan/11litv.pdf
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[Ipore KoHBeHIlis Ta MPOTOKOJH 10 HEI HE MICTATh JKOIHOI TaKol
rapaHrii; i MM TaKo)X HE BBa)Ka€eMO, II0 3a00poHa MOTIPLIICHHS BUPOKY
(reformatio in peius) 3a CcBO€ CYTTIO € MUTAHHAM KOHCTUTYI[IHHOTO
3HAYCHHSI.

3 iHmoro OOKy, KOHCTUTYLIHHE 3HAYEHHS Ma€ MPaBO MiACYIHOTO Ha
ockapskenns. Ocranne, 3riguo 3 I'.JI.A. I'aprom (H.L.A. Hart), € ropmoro
36uyaecgo20 npasa, TOAl SK 3abopoHa moripmieHHs BHpKY (reformatio in
peius) € incmpymenmanbHum NPABUIOM IOJI0 HOPMH 3BUYAEBOTO MIPABa.

3 inmoro 60Ky, cyth 3akoHy (ratio legis) momo 3a60poHH MmOTripIIeHHsS
BUpoKy (reformatio in peius) Takox € JyXe mparMaTu4HOw0. SIKIIO Cyau
amneNALiifHOl 1HCTaHIIi MaloTh MaTH JOCTYI 10 MIEBHUX BUIIB CIIpaB, 1100
MaTH MOXIIMBICTh BIUIMBATH Ha HANPSM PO3BUTKY KPHUMIHAIBHOI CYI0BOI
NPaKTUKH, TOJI HE MOKHA MEPENIKO/DKATH 3aCY/KEHUM HIDKUYCCTOSIIIUMHU
cyJaMu 0co0aM I0/1aBaTH iX CKapru.

[IpoTe HaBiTH 3 i€l MparMaTHYHOI TOYKW 30py 3a00pOHA IMOTipPIICHHS
Bupoky (reformatio in peius) cmopuiiMaeTbcs SK TpaAMIiAHE MPABO
HiJICYIHUX, 3aCyKCHHX BHUPOKaMH, IO He HaOpajaw 3aKOHHOI CHIIH, Y
KPUMiHAJIBHUX MTPOBA/UKEHHIX B MEXaX KOHTHHEHTAIBHOI CHCTEMH IPaBa;
e — 3aKOHHE JIOTMOBHEHHA JO iX TMPOLECYaTbHOTO CTAaTyCy IiCIs
3aKiHYEHHs CyJOBOTO NPOBA/PKEHHS, HE3aJEKHO BijJ 3a3HAYEHOTO BHIIE
OLIBII BY3bKOTO 3MICTY MOHSTTS «CyTh 3akoHY» (ratio legis). Tomy, HaBiTh
X0Y 1 OMOCEepPeIKOBAaHO, Ii MiACYAHI MalOTh KOPHUCTYBATHCS IEpeBaraMu
BKazaHoi rapadtii. OTxke, 3 IXHBOI TOYKM 30pYy, a TaKOX TOUYKH 30Dy
BEPXOBEHCTBA INpaBa, MiACYAHI Yy KPUMIHAJIbHMX CIpaBaXx HE IMOBUHHI
3a3HaBATH MEPEIIKO/I Y MoJ1avi anesIiHHIX CKapT Ha BUPOKH Y iX CIpaBax.

[Ipore came ne Tpamuiocs y crhpaBi, Ky MU po3riggaemo. SAk6u
HiICYIHUI OCKapKHMB BHUPOK WIOJ0 HBOTO, CTPOK HOro «mOmepeaHbOro
yB’si3HEHHs1 OyB OU MPOJOBXKEHUM Ha Mepioj, HeOOXITHUM I yXBaJleHHS
anensUiiHuM cyaoM pimeHHs y copasi. OTxe, Horo Oyno mo30aBieHO
MOJKJIMBOCTI OCKAp KUTH BUPOK CyAy Iepioi iHcTaHIii. BinmosigHo, Horo
IpaBO Ha amelslilo, TapaHTOBAaHE BUIIEHABEJAEHUM IYHKTOM | craTTi 2
[Tporokony Ne 7 no KonBeniiii, Oyio AiiicCHO MOPYIIEHO.

SIkOM MM MaTi po3MIIAAaTH 3a00pOHY MOTipIIeHHs BUPOKY (reformatio in
peius) 3araiom (in abstracto) sik mporecyanbHe MpaBo, M0 € JOAATKOM
npaBa Ha OCKap)KEHHsS, TO TNEPEIIKO/DKAHHS TpaBy 3aCy/DKEHOrO Ha
OCKap>KeHHS, sIK Yy I cmpaBi, BBaajocs OM MOPYLIEHHSM Tiel K caMoi
cyti 3akony (ratio legis). Uepe3 1e iforo crmpaBa Tak i He MOTpammia Jo
anensuiitHoro cyny. OaHak, 0e3CyMHIBHO, ICHYBaHHSI B alleNIALIIHOTO Cy1y
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MO>KJIMBOCTI BHPIIIUTH CHpaBy Oyjlo O y HOro BIacHMX IHTepecax Ta B
IHTepecax MPUHIUITY BEPXOBEHCTBA IPaBa.

[Ipore moku mo KoHBeHIis Oe3mocepeHO HE BU3HAE 3a00pOHY
noripmuieHHs Bupoky (reformatio in peius) B sikocTi mpaBa MiACYAHOTO.
Binbiie Toro, 3 mbOro MUTaHHS HE ICHYE MPAKTUKUA €BPOIMEHCHKOTO CyIy 3
npaB moauau (€CILUI). Ane iges mono HENMepemKoKaHHs amnelsHTaM
BUKOPUCTOBYEThCS HaBiTh y CrTpacOyp3pkiii cuctemi. SIk Oyio BKazaHO
cynneto Boiitnuexkom y myHKTI 11 Horo okpeMoi JyMKH y PillIeHH] y CpaBi
«SnoBen; Ta iHmi nporu Pocii» (Janowiec and Others v. Russia) [BII],
3asBu Ne 55508/07 ta Ne 29520/09, ECHR 2013), «ciaia 3a3Ha4UTH, IO IIFO
cnpaBy Oyno mnepemano Ha po3riasa Bemukoi [lamatu €CIUI 3a
KJIOMOTaHHSM 3asBHHUKIB. Xoua KOHBEHINsI HE BCTaHOBIIOE 3a00POHY
noripiieHas Bupoky (reformatio in peius), curyaris € napaaoKcaabHOR,
OCKUTbKM 3aci0 IOpUIUYHOTO 3aXHCTy, IMependadeHuid crarrero 43
KonBeH11ii, SKuii BAKOPUCTOBYBABCS 3asBHUKAMH 3 METOIO 3aXHCTY iX IIPaB
JIOJVHY, 3pElITO0 Mpu3BiB 10 yxBajeHHS Benukoro I[lamatoro €CILI
pilIeHHs, sike AJIs 3assBHUKIB € Ha0araTo MEHII CIPHUATIMBHUM, HIX PIIICHHS
najaty y i ke crpasi.»



